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IN DISPUTES ARISING FROM THE PROVISION
OF HEALTH SERVICES THE NECESSITY FOR
STRICT LIABILITY OF THE ADMINISTRATION
RATHER THAN ITS FAULT LIABILITY (PART I)

Abstract

In the provision of health services, the administration can
sometimes cause harm. The victim or the relatives claim material and
moral compensation by filing a full remedy action in administrative
courts on the grounds that the administration has service fault.
However, the Forensic Medicine Institute of Tiirkiye, which is an
official expert and is affiliated to the Ministry of Justice, finds the
health personnel, who are mostly public officials, to be faultless on
the grounds that there were complications in the incident, and the
administrative court rejects the case. However, in our age, there is a
provision in the constitutions of many states which states that, that
state is a “social state”. The first instance administrative courts or
the Council of State, which is the place of appeal, should apply the
“principle of strict liability” based on this provision, and decide
that the administration should pay compensation to the victim or to
their relatives. The most important situation here is the existence of
a “link of causation” between the damage suffered by the victim and
the behaviour of the administration. In order to show the disputes in
which the administrative jurisdictions can apply the principle of strict
liability, exemplary decisions on mal-functioning, late-functioning and
non-functioning of service failure, especially organizational fault are
included which are the concrete manifestations of the administrations

Author is professor at Ufuk University Law School, Chairwoman of Public Law Department, Head
of Administrative Law Department. Email: odyakmaz.zehra@gmail.com.
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service fault in presentation of health services. While examining the
strict liability, the decisions made in the lawsuits filed as a result of
the injuries caused by the injection are also mentioned. In addition
to the terms of administrative responsibility, the reasons that remove
or reduce administrative responsibility, our suggestions about the
issues that should be included in judicial decisions and incorrect and
incomplete transmissions in the media are also mentioned.

Keywords: Health service, fault liability, strict liability, complication,
expertise.

1. INTRODUCTION™

The subject of this study is that the damage caused by the administration
in the provision of health services can also be compensated according to
strict liability in some individual cases. This issue will be discussed in the
light of the decisions of the Turkish Council of State. In such cases, it is
generally accepted that in order for the damage to be compensated by the
administration upon the request of the injured party, the administration must
be defective in the health service provided, or rather, it must be proven that
there is a fault in the service. The decisions of the Council of State were in
this direction until recently.

The aim of this study is to reveal that in some cases, in disputes
arising from the provision of health services served by the administration,
the search for fault liability of the administration should be abandoned and
strict liability of the administration should be sought. In the provision of
health services, the administration can sometimes cause harm. The victim or
the relatives file a lawsuit claiming that the administration has a fault, and
the courts send the file to the Forensic Medicine Institute', even though it
is not a legal requirement, but because the case-law of the Council of State
makes it compulsory, the Forensic Medicine Institute almost always issues
a report saying “there is complication, the health personnel has no fault”.
Administrative courts also reject the cases of the victims and their relatives
by complying with these reports, even though they are not obliged to.

In cases where the Forensic Medicine Institute does not find the

! The “Forensic Medicine Institute” fulfils the task of providing scientific and technical opinions on
matters sent by courts and public prosecutors’ offices related to forensic medicine. This institution
was established under the Ministry of Justice to act as an expert in justice matters. Turkish Law
Dictionary - Turkish-Turkish, Extended and Updated 2021 Edition of the Turkish Legal Dictionary
Published in 1943, Ankara 2021, pp. 19-20; Ejder Yilmaz, Hukuk Soézlugii (Law Dictionary),
Extended 7th Edition, Ankara 2002, p. 36.

10
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defendant administration to be at fault on the grounds that there are
complications, the Council of State should, in our opinion, rely on the
provision in Article 2 of the Turkish Constitution? dated 1982 that the Republic
of Turkey is a “social state of law”, should investigate the applicability of
the principle of strict liability, and accordingly, should rule the defendant
administration to pay compensation.

The acceptance of strict liability in the decisions of the Council of
State will relieve both the plaintiff victim and especially the physician®.

The point | want to emphasize in this study is to express that the
victims, who are victims of the damages caused by the medical intervention,
are not fully satisfied in terms of both material and moral compensation in the
judicial decisions that finalize the compensation cases filed by the plaintiffs.

The framework of the study is limited only to the lawsuits filed for
the compensation of the damages arising from the health services provided
in the state hospitals, hospitals of the state universities or other public health
institutions. Otherwise, the administration is also partially responsible for
the health services provided by private law natural persons or private law
legal persons. Since the administration is the main owner and responsible
of the public service, it has to control, inspect and license the health service
performed by private legal persons. The Turkish Council of State states in
its decisions or in its dissenting votes that the administration will be held
responsible for the losses incurred due to the administration’s failure to
perform its inspection and control duties. However, this matter is outside
the scope of this article.

This study is not physician-oriented, but judge-oriented. As a jurist,
I wanted to deal with the issue of liability for damages arising from the
provision of health services, not based on the actions of health personnel,
but based on the perspective of the judges during the judicial stage. Our
duty here is to broaden the judges’ horizons and enable them to develop the
principle of strict liability.

2. INTERNATIONAL AND NATIONAL LEGISLATION

As international legislation, we can site the European Convention
on Human Rights (Article 8, paragraph 1 titled “Respect for private and

2 Turkish Constitution, Art. 2: “The Republic of Turkey is a democratic, secular and social state

governed by rule of law, within the notions of public peace, national solidarity and justice, respecting
human rights, loyal to the nationalism of Atatiirk, and based on the fundamental tenets set forth
in the preamble”.

“Doctor” is more like an umbrella term, while a “physician” is more niche. The term physician
corresponds to an individual who possesses a medical doctorate degree. Therefore, we will use
the term “physician”.

11
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family life”), the Lisbon Declaration of 1981, the Amsterdam Declaration
of 28-30 March 1994 (A Declaration on the Promotion of Patients’ Rights
in Europe), Lisbon Declaration II of 1995. Again, the “Convention for the
Protection of Human Rights and Dignity of Human Being With Regard to
the Application of Biology and Medicine: Convention on Human Rights and
Biomedicine”, prepared in line with the Recommendation No. 1160 (1991)
of the Parliamentary Assembly of the Council of Europe on preparation
of a bioethics convention, was opened for signature on 4 April 1997, and
Turkey approved the ratification of this contract with the Law dated 2003+,
As an international source, we should also mention here the decisions of
the European Court of Human Rights.

In Turkish law, there are many laws, regulations and by-laws
regulating health services and patient rights. In particular, the Patient Rights
Regulation dated August 1, 1998 is based on international legal texts. The
basic principles set out in the regulation are also in line with the Amsterdam
Declaration.

However, since our subject is to show the applicability of the “principle
of strict liability” in terms of damages arising from the provision of health
services served by the administration, we are content to say that even the
provisions of our 1982 Constitution will suffice®. Saying that the oldest
international legislation on patient rights is the Hammurabi Laws made
around 1760 BC, we can get into the subject.

3. DISTINCTION OF SERVICE FAULT, DEFECT OF DUTY,
PERSONAL FAULT

Service fault (or faulty liability) is a defect or malfunction in the
establishment, arrangement and operation of a service carried out by the
administration. The fault is in the administrative organization and operation.
The service fault is anonymous. The administration is integrated with its
personnel. Only the administration is responsible for the damage®.

4 Turkey approved the Convention with the Law No. 5013 dated December 3, 2003, and the
Agreement was approved on March 16, 2004 in accordance with this Law; Art. 3 of Biomedicine
(Convention on Human Rights and Biomedicine) is as follows: “Parties, taking into account health
needs and available resources, will take appropriate measures with a view to providing, within
their jurisdiction, equitable access to health care of appropriate quality”; Art. 4 of Biomedicine
(Convention on Human Rights and Biomedicine) is as follows: “Any intervention in the health
field, including research, must be carried out in accordance with relevant professional obligations
and standards”.

3 See. Turkish Constitution 1982, Preamble para. 6, 1., 2., 5., 10., 12., 17/para.1-2, 19/para.1, 20/

para.l, 40/para.3, 41/para.1-2, 50/para.1-2, 56/para.3, 4 ve 5, 59., 65., 90/last, 125/1 and last, 129/

para.5, 176.

For detailed information on service fault in health services, see. Zehra Odyakmaz, Bayram Keskin,

12
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In the defect of duty, the harmful act or action must have been done
during the duty and due to the duty, and there should be a relation of purpose,
link of purpose between the harmful behaviour of the public official and
the public service’. The difference between defect of duty and service fault
of is that the detrimental, harmful behaviour is not anonymous and can be
attributed to a public official. Defect of duty can be personalized. In our
opinion, it is a defect of duty for the surgeon to forget scissors and gauze
on the patient’s abdomen during the operation. The administration and the
physician will be jointly responsible for the damage caused to the patient,
and the administration will recourse to the physician. It is clear who, which
health personnel forgot the gauze.

The physician will be responsible, together with the administration,
for his/her actions deemed to be a defect of duty, at the rate of his/her
contribution to the damage. The reason why the administration is held
responsible for the defect of duty is that it is accepted that the administration
is authorized to select, train, audit and supervise the public personnel it
employs. Therefore, when a duty defect occurs, the administration is held
responsible together with the health personnel (doctor, nurse, etc.) who are
public officials®.

Anayasa Mahkemesi ve Danistay Kararlart Isiginda Saglk Hizmetlerinde Idarenin Kusursuz
Sorumlulugunun Gerekliligi (The Necessity of the Administration’s Strict Liability in Health
Services in the Light of the Constitutional Court and the Council of State Decisions), Yetkin Law
Publications, Ankara 2020, pp.107-262; For characteristics of service fault, see. Zehra Odyakmaz,
Umit Kaymak, /dare Hukuku (Administrative Law), 25th Renewed and Revised Edition, Seckin
Publishing, Ankara 2022, pp. 126-128; Metin Giinday, /dare Hukuku (Administrative Law),
imaj Publications, Ankara 2017, pp. 369-374; Seref A. Goziibiiyiik, Turgut Tan., Idare Hukuku
(Administrative Law), General Principles, Updated 11th Edition, Turhan Bookstore Publications,
Ankara 2016, pp. 750-758; Serkan Kizilyel, ,,Saglik Hizmeti Y 6niinden Hizmet Kusuru Kavramini
Yeniden Disiinmek* (Rethinking the Concept of Service Fault in Terms of Health Care)”, Terazi
Law Journal, No. 24/2008, pp. 139-141; Ozge Karaege, ,.Saglik Hizmetlerinde Idarenin Kusurlu
Sorumlulugu (Faulty Liability of the Administration in Health Services)”, Management and
Economics: Journal of Celal Bayar University Faculty of Economics and Administrative Sciences,
No. 2/2001, pp. 107-124; Murat Yaman, ,,Askeri Yiiksek idare Mahkemesi Kararlar1 Isiginda Idare
Hukukunda Sorumluluk, Hizmet Kusuru ve Kusursuz Sorumluluk Kavramlari (The Concepts of
Liability, Service Fault and Strict Liability in Administrative Law in the Light of the Decisions
of the Supreme Military Administrative Court)”, Journal of the Military Supreme Administrative
Court, No. 18/2003, pp. 71-101; Seref A. Géziibiiyiik, Turgut Tan, /dare Hukuku (Administrative
Law), Law of Administrative Proceedings, Updated 8th Edition, Turhan Bookstore Publications,
Ankara 2016, pp. 639-648.
7 Sait Giiran, ,,Hekimin Faaliyetlerinden Devletin Sorumlulugu (Responsibility of the State
for the Activities of the Physician)”, Journal of the Council of State, No. 46-47/1982, p. 22;
Zehra Odyakmaz, “Saglhk Hizmetlerinde Idarenin Kurumsal Sorumlulugu Agisindan Avukatin
Gozonilinde Bulundurmasi Gereken Hususlar (Issues to be Considered by the Lawyer in Terms of
the Administration’s Corporate Responsibility in Health Services)”, Legal Responsibility Arising
from Medical Intervention (Criminal Law-Civil Law-Administrative Law), Symposium, 16-17
January 2009 Mersin, Proceedings, Ankara 2009, Mersin Bar Association, pp. 199-235.
Zehra Odyakmaz, Bayram Keskin, op. cit. p. 115.

13
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Defective attitudes and behaviours of public officials that are
detachable from and unfamiliar with the service are personal faults®. In
personal fault, the faulty behaviour of the health personnel may be done
during the duty or due to the duty, but it is not related to the fulfilment of the
duty. The doctor’s or the nurse’s beating and scolding the patient who was
very excited and shouting while undergoing the surgery was done during
the duty, but it is not a part of the duty, such actions are personal faults.
Situations considered as personal fault are criminal acts, malicious acts and
gross fault of public officials.

The administration is not responsible for the personal fault of the
public official, the official himself/herself becomes responsible and is judged
in general courts. So administrative courts are not in charge of this matter
in Turkish law, general courts are.

4. RECOURSE

If the public official has harmed the governed during duty regarding
public law and this damage has been covered by the administration, the
administration’s making the public official who caused the damage to pay
the said damage is called recourse.

Pursuant to the Turkish Constitution dated 1982 (art. 40/3, 129/5):
“Damages incurred to any person through unlawful treatment by public
officials will be compensated for by the State as per the law. The state
reserves the right of recourse to the official responsible.”

According to the Turkish Civil Servants Law (art. 13), “...the
Institution... reserves the right of recourse to the responsible personnel.”
In that case, the “assurance system” is applied in Turkish law.

* Atthe hospital where two-month-old baby was taken for examination,
the doctor caused the death of the baby trying to make him swallow pills.
The administration has a serious service fault. The doctor also has a defect
of duty'’.

* The complainant's relative was admitted to the hospital with labour
pains. She was 39 weeks pregnant and was hospitalized with the diagnosis
of premature rupture of membranes, artificial pain medication was started

> For personal fault, see Zehra Odyakmaz, Bayram Keskin, op. cit. pp. 135-145; Zehra Odyakmaz,
Umit Kaymak, op. cit., pp. 130-132; Sait Giiran, op. cit., pp. 17-18; Metin Giinday, op. cit., pp.
336-337; Seref A. Gozubiiyik, Yonetsel Yarg: (Administrative Judgment), Updated 18th Edition,
Turhan Bookstore Publications, Ankara 2003, pp. 300-303; S.A. Goziibiyiik, T. Tan, op. cit., pp.
739-742, 653-655; Ramazan Caglayan, Idare Hukuku Dersleri (Administrative Law Courses),
Updated 5th Edition, Ankara, 2017, p. 611; For detailed information on recourse, see Zehra
Odyakmaz, Bayram Keskin, op. cit. pp. 116-133.

10 Decision of the 10th Chamber of the Council of State, E. 2007/8477, K. 2010/7191, dated 29.9.2010.
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the next day, and she was taken to a caesarean section accompanied by an
anaesthesia technician. After the baby was removed during the operation, it
was understood that the mother's intubation tube did not fit properly in the
trachea, the tube was removed and she was tried to be intubated again, the
mother's heart stopped, she was taken to an ambulance to be transferred to
another hospital and died on the way. The doctor has a defect of duty. The
claims of the plaintiffs for moral compensation were accepted.!!

Once the damages suffered by people due to the public service is
covered by the administration, the existence of certain conditions is necessary
for the administration to recourse it to the relevant officer.

The method by which the recourse will be made is stated in the Civil
Servants Law. The recourse will be made within the framework of general
provisions, not administrative law provisions. The administration will be
able to use the opportunity of recourse not by directly deducting the salary
of the public official who caused the damage, but by filing a lawsuit in the
general court.

Considering the authority of the administration regarding recourse,
it can be said from the expression “...the right of recourse is reserved”,
which is included in both Article 40/3 of the Turkish Constitution and the
Civil Servants Law (DMK art. 13/f.1), that the administration has discretion
in recourse. But from the expression "... as long as the compensation is
recoursed to them..." in the Constitution (art. 129/5), it can be said that the
administration does not have discretion in terms of recourse.

The Turkish Basic Law on Health Services was amended on May 2022.
According to this change, the Professional Liability Board, consisting of
seven members to be determined by the Minister of Health, was established.
This board will decide within one year, whether to recourse to the relevant
public official for the compensation paid by the administration as a result of
the lawsuits filed against the administration due to the medical procedures
and practices related to the examination, diagnosis and treatment performed
by the healthcare professionals, and the amount of recourse, taking into
account the fault of the official.'

Health personnel who have committed a defect of duty, for which the
administration has the right to recourse, also have the right to intervene in
the pending lawsuit.

Let us give examples from the Council of State’s decisions:

* No eye examination was performed in the first days after birth of
the 27-week-old premature baby, although it was necessary to do so. During

" Decision of the 10th Chamber of the Council of State, E. 2020/84, K. 2020/1382, dated 14.5.2020.

12 For the Law on Amending the Turkish Penal Code and Some Laws, dated 12.5.2022 and numbered
7406, see. OG dated 27 May 2022 and numbered 31848.
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his/her 38 days in the incubator, his/her eye vessels dried up and he/she
became blind in both eyes. He/she will not be able to see for the rest of his/
her life, his/her blindness will not be corrected with surgery, and even an
eye transplant will not be possible. The person or persons who may have
a recourse relationship with the administration must be identified and the
case must be notified (announced) to those who are directly involved in the
case - in order for them to exercise their right to be involved in the case'?.

* The plaintiff's left arm was accidentally operated instead of the right.
The decision of the administrative court, which was given without accepting
the intervention request of the doctor in the presence of the defendant, was
not considered procedural. (...reversal of the judgment....)."*

The concrete manifestations of the service fault of the administration
are; the malfunctioning of the service, its late-functioning, and its non-
functioning.

5. MALFUNCTIONING OF SERVICE

The malfunctioning of service, is not performing the service with the
expected care, attention and quality, and not carrying out the service as it
should. It is the non-performance of medical intervention in accordance with
standards. The concept of “complication”, which is widely used in relation to
the service malpractice; means permissible risk's. “Malpractice” means defect
in medical practice'®. It is stated that the distinction between complication
and malpractice should be made very carefully in medical interventions. If
complications occur in the medical intervention, the physician will not be
held responsible. In this case, in our opinion — in case there is a causal link
between the damage and the behaviour of the administration — it should be
accepted that the administration can be "strictly liable"."”

* The plaintiff first received treatment for Acute Rheumatic Fever,
then the treatment continued with Rheumatoid Arthritis, then had surgery
on the right knee joint in another hospital, went back to the physical therapy
and rehabilitation department of the first hospital, was diagnosed with
Rheumatoid Arthritis, and underwent some operations in line with this
diagnosis. After applying to another hospital, he was diagnosed with Familial
Mediterranean Fever and Ankylosing Spondylitis.

13 The decision of the 10th Chamber of the Council of State, E. 2019/10269, K. 2021/530, dated

16.2.2021.

14 The decision of the 10th Chamber of the Council of State, E. 2007/4932, K. 2010/5301, dated
11.6.2010.

15 Zehra Odyakmaz, Bayram Keskin, op. cit., p. 149.

16 Ibid.

Zehra Odyakmaz, Bayram Keskin, op. cit., pp. 150-152.
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* In the report prepared by the Forensic Medicine Institute, it was
stated that Familial Mediterranean Fever was very difficult to diagnose.

Stating as "Considering the report of the Forensic Medicine Institute,
it was determined that the defendant administration did not have any faults."
the administrative court decided for reversal of the case. The Council of
State upheld the decision of the administrative court.'®

The Council of State upheld the decision of the administrative court,
which rejected the plaintiff's claim for material and moral compensation,
which had been dragged on for nearly twenty years. Here is a person who
has been given the wrong medication due to misdiagnosis for twenty years
since he was 12 years old.

The Forensic Medicine Institute states that it is difficult to diagnose
Familial Mediterranean Fever. Both courts not adhering to the report, but
using their own initiatives, should have accepted that the administration had
a fault in service and that the service was malfunctioning.

If the administrative courts could not find fault with the service
because they were looking for gross fault in the incident, they could have
decided to pay compensation to the plaintiff, who had gone through wrong
operations for years due to being misdiagnosed, according to the principle
of strict liability, by resorting to the concepts of right, equity and fairness.

» The Forensic Medicine Institute does not find any service fault
in cases where leg muscles are weakened and injured due to incorrect
injection, even if the injection is done in the right place, on the ground that
complications may occur. However, the Council of State accepts that the
administration, which does not tell the victim about the damage caused by
the injection, has committed a service fault because it has not fulfilled its
obligation to clarify. Even if there is no causal link between this fault of
service and the disability, it rules for moral compensation.

The Constitutional Court has stated two very important issues
regarding information and clarification:

First of all, "clarification" should also include permanent or temporary
negative consequences that may occur even if the medical intervention is
done without errors or all necessary precautions are taken.

Secondly, a proper time interval should be left between the information
and the medical intervention to enable the patient to reach a healthy opinion."

In most of these instances strict liability could be considered.

18 The decision of the 10th Chamber of the Council of State, E. 2007/7210, K. 2009/2438, dated
30.3.2009.

19 The decision of the Turkish Constitutional Court dated 11.05.2017 regarding the H.D. application no.
2014/9690; The decision of the Constitutional Court dated 15.10.2015 regarding A.A. application
no 2013/2084, § 49.
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6. ORGANIZATIONAL FAULT

Here, it is also necessary to mention the defect called "organizational
fault", which is a form of "malfunctioning of service", sometimes "late-
functioning of service". Organizational fault, in short, is the defect in the
organization and operation of the health institution or treatment.

Health services have undergone a transformation.

Health services are now offered within an organization. Previously,
physicians continued their health services individually. Today, health services
have transformed (evolved) into organized health services provided by
institutions.

Organizational fault is essentially a service fault.

It is included in the defects that occur during the delivery of the health
service provided by the administration. In addition to the mal-functioning
of the organization, the fact that the organization is not established at all is
also an organizational fault.

Not having personnel in sufficient number and qualification in the
health institution, not having the necessary devices, failure to maintain the
existing devices will cause organizational fault.

According to the Council of State, the defects arising from the
cooperation of the physicians with each other, the late delivery and evaluation
of the radiology result, the inability to perform a blood test in a large health
institution, the failure to take the patient's history well and therefore not make
a correct diagnosis, the radiology specialist not keeping watch outside of
working hours, evaluation of radiological examinations by research assistant
doctors is an organizational fault.

Since the first examination was not performed by an experienced
ophthalmologist, visual impairment occurred in babies who were born as
31-week premature triplets. Due to the contradictory statements of the
plaintiff and the defendant, the administrative court decided to reject the
case on the grounds that there was no service fault or negligence in the
incident. The Council of State approved the decision. The plaintiffs have
requested "correction of the decision", which is the stage after the appeal,
and which is made by again applying to the place of appeal against the
decision of the place of appeal. In its examination this time, the Council of
State has determined that there is no document regarding the eye examination
of babies, and that the follow-up system of the health units must function
faultlessly in the medical procedures that need to be done, that it is not limited
to just giving advice to the parents, that it is the administration that should
monitor the results of the treatment process, that it is not checked whether

18
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the ROP examination of the plaintiffs' babies is done and that the family
is not warned about it. It is also a kind of mistake for the administration
to cause disruption in treatment due to lack of tools/equipment/devices,
insufficient establishment of the organization or lack of organization in
medical operation. In the concrete case, even if the fault cannot be directly
attributed to the physician or other health personnel, compensation claims
due to the lack of organization should be evaluated and met®.

The woman, who was 33 weeks pregnant with triplet baby, applied
to the hospital after her contractions started, necessary intervention was
not made and it was decided to transfer the woman to another hospital, but
one of the babies died during birth in the ambulance. It was found normal
by the Forensic Medicine Institute that the doctor (on duty) in the hospital
forwarding on the phone not coming to the hospital. The administrative
court rejected the claim for compensation, and the Council of State upheld
this decision by a majority of votes. According to the opposition, the doctor
should have come to the hospital and informed the hospital to be transferred,
informed the ambulance team about the patient, and checked the necessary
technical equipment. Since the only ambulance in the hospital was not
available at that time, an ambulance was requested from another location,
and the patient was transferred there because there was an incubator at that
hospital 86 kilometers away. Although not every hospital has a neonatal
unit, an incubator and anesthesiologist should be present in every hospital.
These issues lead to the conclusion that in the health service provided there
is a lack of organization in terms of tools, equipment and qualified personnel
employment. The doctor should have come to the hospital and perform
the first medical intervention, if the hospital was inadequate, ensure the
coordination with the hospital he deemed appropriate, document the medical
intervention and the patient's history with a detailed report and send it with
the patient to the place to be transferred. It is clear that even if the doctor
does not have a defect affecting the consequence there is a lack of care?'.

7. LATE FUNCTIONING OF SERVICE

Late functioning of service is the performance of the service with
an unreasonable delay. However, every delay in the service does not lead
to the absolute responsibility of the administration. In order to hold the
administration responsible, the delay in the provision of the service must

20 The decision of the 15th Chamber of the Council of State, E.2015/2607, K. 2016/3893, dated
30.5.2016.

2l The decision of the 15th Chamber of the Council of State, E.2013/4019, K.2016/3223, dated
5.5.2016.
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be unfamiliar and incompatible with the service.

There is no way to set a rule about the late or slow functioning of
the service.

There may also be a "lack of organization" in the late functioning of
the service.

At the workplace where the plaintiff was working as a painter, a piece
of metal (burr) caught his eye, he applied to the hospital and was transferred
to another hospital because there were no vacant beds. That foreign body was
not taken in that hospital, and he was transferred to eight other places due
to various problems in hospitals. Finally, after sixteen days he was operated
and the metal burr stuck in the retina was removed. Later, he underwent
revision surgeries, but complete vision loss occurred in his left eye.

The Forensic Medicine Institute reported that the patient was referred
to centres where vitreoretinal surgery was performed and that there were
no faults attributable to the physicians who performed the surgeries. In its
report, the Supreme Council of Health described the lack of primary repair
of the eye as a defect, but stated that this defect was not primarily effective
in the plaintiff's vision loss.

The Council of State ruled as; “... The fact that people cannot be
treated just because of the lack of place and trained doctors even though
the treatment is possible.....not providing the organization...is a service
fault... whether the 16th day of the surgery is in compliance with the medical
rules, if not, whether it has an effect on vision loss... by getting a report
from the expert.... reversal of the decision made as a result of incomplete
examination....”

Here, in our opinion, the administration's fault for the non-performed
service is clearly evident, but the principle of strict liability could be
considered for the blinded painter, if the same or similar report came from
the newly formed experts — that the referral for eight times in 16 days was
normal, that the physicians did not have any fault.

As a result of delayed and incorrect medical interventions during
birth, the baby was born with the diagnosis of brain death due to lack of
oxygen and then died.

Administrative court decided to partially accept the claim for moral
compensation on the grounds that there was a gross fault in the establishment
and functioning of the health service.

In its decision, the Council of State briefly states as follows:

“...As no anesthesiologist could be found, emergency cesarean
section was delayed. The anesthesia team and the doctor on-call are at

2 The decision of the 10th Chamber of the Council of State, E.2019/9074, K.2019/5358, dated
8.7.2019.
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fault. Important evidence, such as NST radiographs, has been lost. The
hospital administration, which did not show the necessary attention in
preventing the disappearance of the NST radiographs and is deficient in
the organization of the hospital emergency operating conditions, is also
defective.... has gross negligence. Although the moral compensation should
be determined in a way that will not lead to enrichment.... the amount to
be appreciated should also be at a rate that will reveal the severity of the
administration's fault...” >

8. NON-FUNCTIONING OF SERVICE

Non-functioning of the service means that the administration does
not or cannot carry out the activities undertaken by it in any way.

In the case of "attempt by an outsider to rape a hepatitis B patient
hospitalized in the infectious disease service...", it is clear that the defendant
administration committed a service fault in the incident that occurred due to
the failure in taking safety precautions in the hospital, or rather, it is obvious
that the service was not provided at all.>*

The plaintiff’s right arm was caught by the agricultural machine, was
injured, became disabled because the treatment was not given on time or
was not done at all in some hospitals, and demanded for material and moral
compensation.

According to the report of the Forensic Medicine Institute: “...... The
practices of health institutions comply with medical rules..... the delay had
no effect on the disability of the patient.....”.

Administrative court, concluding that the arm could not be sutured
even if timely intervention was made in hospitals, and that the arm could
not function even if it was sutured, decided to reject the part of the case
regarding the request for material compensation, and to accept the request
for moral compensation, considering that the failure of the process to take
place in a timely manner would not have any effect.

The Council of State first approved the decision of the administrative
court at the appeal stage, then accepted the claimant's request for "correction
of the decision", which was the stage after the appeal, and re-examined the
decision.

The plaintiff, who was injured by getting his arm caught in an
agricultural machine, not being accepted to any of them despite visiting
various state hospitals in that condition, and the fact that he realized that

2 The decision of the 10th Chamber of the Council of State, E.2004/6540, K.2007/4237, dated
30.5.2007.

2 The decision of the 10th Chamber of the Council of State, E.1998/4977, K.2000/380 dated 9.2.2000.
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this behaviour and treatment of health institutions was delayed, caused a
great sadness in the plaintiff. We think that it is an appropriate decision to
impose moral compensation just because he has been rejected by the state
health institutions.

According to the decision of the Council of State: “When the
information and documents in the file are examined, as of 22.30, only the
16th hospital replied that the patient could be admitted on condition that he
pays the treatment costs himself. Thereupon, the patient was transported to
this hospital at 03.50, and the patient was hospitalized in return for an open
bill... .... In the subject case, although in the report prepared by the Forensic
Medicine Institute, it is stated that the practices of health institutions comply
with the rules of medicine, that the delay will not change the result, failure
in carrying out replantation or amputation surgery in hospitals operating
under defendant administrations, due to reasons such as lack of technical
infrastructure, not sterile operating room, and lack of personnel to perform
the surgery, will not remove the liability of the defendants.... The fact that
the patient is not benefited from the health service provided in accordance
with the social state principle and that the patient is obliged to receive paid
treatment in a private hospital shows that the health service provided by the
defendant administrations works poorly...” *

9. SIGNIFICANCE OF THE FAULT AND GROSS FAULT

In order for the responsibility of the administration to arise, it is
generally not necessary for the service fault to be of certain intensity,
significance. In other words, the administration is responsible for the
damages it causes, even if it is not a serious service fault.

According to the Council of State, "gross fault" is required for liability
arising from damages resulting from medical interventions.

"Simple fault" is sufficient for the responsibility of the administration
due to activities other than medical interventions, such as blood collection
from the patient, dressing, putting the patient to bed, cleaning or nourishing,
which are not considered as medical activities.?

The incident in which carbon dioxide was given to the patient instead
of oxygen, according to the Council of State, is in the nature of a gross service
fault and causes the compensation responsibility of the administration.*’

25 The decision of the 15th Chamber of the Council of State, E.2015/407, K.2015/8736, dated
10.12.2015.

% Zehra Odyakmaz, Bayram Keskin, op. cit., p. 218.

27 The decision of the 10th Chamber of the Council of State, E.1994/3258, K.1995/2379 and dated
3.5.1995.
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The Council of State did not need to look for a gross service fault in
a lawsuit, but found the fault of service sufficient and made an important
decision regarding the issues that are not caused by medical practice error
but should be considered as administrative malpractice.

“...Since it was understood that the patient being treated in the
intensive care unit often tried to remove the mask that connected him to
the respirator and died as a result of removing the respiratory mask on the
date of the incident, sufficient attention was not paid to the patient, who
was known to the hospital staff that he had tried to remove the mask several
times before, by not making any additional interventions to prevent him from
removing the respiratory mask. It is obligatory to accept this attitude of the
defendant administration, which does not show due diligence and care, as
a service fault.”.*

In this case, we believe that besides the service fault, the hospital staff
has a duty fault. Since it is clear who works at the clinic in question, there
is a defect here that is no longer anonymous.”

Until recently, in almost all its decisions the Council of State
emphasized that the fulfilment of health services is a risky business and
stated that compensation can only be awarded in case of gross fault.

In a decision of the Council of State, it was emphasized that the
administration was not responsible for the death of the person who died
after the operation in the state hospital, since the administration could not
detect the service fault.

According to the decision: “... In the event of the post-operative
death of a woman who had caesarean section surgery, it was decided that
the administration providing the health service was not liable for service
fault and compensation, since it could not be determined that the death
occurred as a result of a technical error, negligence or defect during the
operation and treatment.”*

We think that the administrative court and the Council of State should
have decided to pay compensation based on the principle of strict liability —
since the woman died after caesarean section — since there is also a causal
link.

2 The decision of the 10th Chamber of the Council of State, E.2005/3719, K.2007/4316 dated
24.09.2007 in which the decision of the 7th Administrative Court of A...., E.2001/1298,
K.2004/2187, dated 05.11.2004 was reversed.

»  Zehra Odyakmaz, Bayram Keskin, op. cit., p. 220; Zehra Odyakmaz, ,,Saglik Hizmetlerinde Idare
Hukuku Bakimindan Miisterek Sorumluluk (Joint Responsibility in terms of Administrative Law
in Health Services)”, in: Turkish-German Medical Law Symposium, Cooperation in Medicine and
Legal Problems, 16-17 April 2010 Samsun, (eds. H. Hakeri, H. Rosenau), Adalet Publishing House,
Ankara 2011, pp. 194-195.

30 The decision of the 10th Chamber of the Council of State, E.1982/2696, K.1986/73, dated 23.1.1986.
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The Council of State considered only "fault" to be sufficient for the
administration to be sentenced to compensation, even if it is very rare. For
example, it says: “As a result of the wrong injection made by the nurse on
the arm of the plaintiff, who was hospitalized after his leg was broken, his
arm was gangrene and amputated... It is obligatory to accept the fault of
service, the damages suffered by the plaintiff due to the incident must be
compensated by the defendant administration, which operates the service
with fault.” ?!

The attitude of the Council of State regarding gross fault has recently
changed. On 28 November 2016, the Head of 15th Chamber of the Council
of State submitted a letter to the European Court of Human Rights through
the Ministry of Justice. The article is briefly as follows:

“...The Council of State has abandoned the regime of gross service
fault in full remedy cases arising from health services.” In the process of
reducing the chambers of the Council of State, the 15th Chamber was closed
a short time ago, and the resolution of such disputes was given to the 10th
Chamber again.

The term "social state of law" is used for Turkey in Article 2 of the
1982Turkish Constitution.

Considering that the social state is a state understanding that aims to
provide everyone with a minimum level of life worthy of human dignity;
in terms of ensuring social peace and social justice, it is wrong in terms
of ensuring social peace and social justice to bind the administration’s
responsibility arising from its provision of health services, to the condition
of gross fault, and to leave the right holders alone with the damage arising
from this fault in case of fault that does not constitute a gross fault.

In that case, in order for the responsibility of the administration to
arise, it is not necessary for the service fault to be of certain intensity in
general. Even if there is no gross service fault, the administration should be
held responsible for the damages.

10. STRICT LIABILITY

It is called strict liability when the administration is held responsible
for its attitudes and behaviours, even if it is not faulty. In strict liability, it is
sufficient to prove the causal link between the behaviour of the administration
and the damage suffered, there is no fault to be attributed to the administration.

31 Mustafa Yilmaz, ,,idarenin Saglik Hizmetlerinden Dogan Kusur Sorumlulugu (Liability of the
Administration for Faults Arising from Health Services)”, in: Health Law Symposium Erzincan
15-16 May 2006 (eds. C. Baygin, M. Ugar, Y. Biiyiikay), Yetkin Publications, Ankara 2007, pp.
137-142.
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10.1. Situations where strict responsibility is accepted in French

law in the health services provided by the administration

In health services, the French Council of State applies the principle of

strict liability in the following cases: Liability arising from blood products,
liability arising from extraordinarily dangerous medical methods, liability
arising from dangerous situations (responsibility arising from situations
where a relative of a public official is harmed as a third party due to his/her
professional risk), liability arising from professional risks, liability arising
from incidental (temporary) collaborators of the administration, liability
arising from the damages caused to third parties during trial discharge of
mental patients from the hospital so that they can adapt to the society during
the treatment process (risk/danger/damage liability is applied here), liability
for damages arising from the use of defective products and equipment,
liability arising from compulsory vaccinations.*?
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For detailed information on “Idarenin Sundugu Saglik Hizmetlerinde Fransiz Hukukunda Kusursuz
Sorumlulugun Kabil Edildigi Durumlar” (Situations in Which Strict Liability is Accepted in
French Law in The Health Services Provided By The Administration)”, see. Zehra Odyakmaz,
Bayram Keskin, op. cit. pp. 272-285 and footnotes 301-332; French Council of State, Assembly,
April 9 1993, M.X., No:69336; Decision of the French Council of State dated 24 October 2008
and numbered 297994; Decision of the French Council of State dated 5 June 2002 and numbered
208768; Decision of the French Council of State dated 7 July 2006 and numbered 264217; Decision
of the French Council of State dated 12 December 2014 and numbered 355052; Information on
the developments and practices related to our subject in French administrative law and the French
Council of State was obtained through Deniz Suna Leblanc, who works as the project chief in
the transformation management department (Assistance - Publique Hopitaux de Paris, AP-HP) in
public hospitals in France-Paris. S.A. Goziibiiyiik, op. cit., p.287; Serkan Cinarli, Idarenin Saglik
Hizmet Sunumundan Kaynaklanan Sorumlulugu (The Responsibility of the Administration Arising

from Health Service Provision), Orion Bookstore, Ankara, 2013, p.197; Cihan Yiizbasioglu, /dare

ve Personel Yoniiyle Saglik Hizmetlerinden Kaynaklanan Sorumluluk (Responsibility Arising from
Health Services in Terms of Administration and Personnel), 1. Baski, Oniki Levha Publishing
Inc., Publication No:1307, Istanbul. 2020, pp.374-379; Tayfun Balim, ,,Saglik Hizmetlerinde
Idarenin Kusursuz Sorumlulugu (Strict Liability of Administration in Health Services)”, Leges Izmir
University Health Law Journal, No.2/2014, pp. 47-53; Ramazan Caglayan, ,,Saglik Hizmetlerinde
Idarenin Kusursuz Sorumlulugu (Strict Liability of Administration in Health Services)”, Health
Law Symposium Erzincan 15-16 May 2006 (eds. Cem Baygin, Metin Ugar, Yusuf Biiyiikay),
Ankara, 2007, pp.130-133; Serkan Cinarli, op. cit., pp. 257-258; Giirsel Kaplan, ,,idarenin Saglik
Kamu Hizmetinin Yiritiilmesinden Kaynaklanan Hukuki Sorumlulugu Alaninda Yeni Gelismeler
(New Developments in the Field of Legal Responsibility of the Administration Resulting from
the Execution of the Health Public Service)”, Journal of the Supreme Military Administrative
Court, No.19/2004, pp. 176, 179; Mustafa Koksal, ,,Risk ilkesinin idareye Yiikledigi Kiilfetler
ve Giincel Yargi Kararlar1 (Burdens imposed on the Administration by the Risk Principle and
Current Judicial Decisions)”, Journal of the Turkish Bar Associations, No.85/2009, pp. 254,
260-266; For the immediate implementation of the principle of strict liability, see Sait Giiran,
op. cit., p.21; Kemal Gozler, Idare Hukuku (Administrative Law), Updated 3rd Edition, Ekin
Publications Bursa, 2019, pp. 1087, 1215-1232; Florence G’sell-macrez, ,,Medical Malpractice and
Compensation in France, Part I: The French Rules of Medical Liability since the Patient’s Rights
Law of March 4, 20027, Chicago-Kent Law Review, No. 3/2011, pp. 1093-1108; For the Consorts
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An example of liability for damages arising from the use of defective

products and equipment is as follows:

In France, Mr. Dutrueux underwent surgery in a university hospital,

during which he suffered burns due to a malfunction in the heat control
mechanism of the heated mattress. Compensation for the damage was
ordered by the hospital according to strict liability.*

In our case, the burning of the child's body due to the heating device

on the operating table malfunctioning and overheating during the operation
of the plaintiffs' child is an “unexpected” situation. Damages arising from
"unexpected circumstances" should be evaluated within the scope of the
strict liability of the administration.**
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Gomez decision dated 21.12.1990 of the Administrative Courts of Appeal of Lyon, France, and for
other details, see. Tayfun Balim, op. cit., p. 50; Ramazan Caglayan, op. cit., pp.130-131; Serkan
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Regulation and Administrative Rules, Internet, https://www.ab.gov.tr/files/ceb/Fasil%2028%20
Tuketicinin%20ve%20Sagligin%20Korunmasi/3198510374 tr.pdf, 3/5/2022; Court of Justice
of the EU Court of Justice Grand Chamber decision C495/10, Internet, http://curia.europa.eu/
juris/document/document.86AAB1BCC1DFD4?txt=&docid=117194&pagelndex=0&doclang=
EN&mode=Ist&dir=&occ=first&part=1&cid=608481, 5/10/2022; For the decision of the French
Council of State dated 12 March 2012 and numbered 327449, see. https://www.conseil-etat.fr/.
For the English translation, see https://www.conseil-etat.fr/arianewebtraduite/#/view-document/,
3/5/2022; For defective products with the exception of liability for defects, see Simon Taylor,
Medical Accident Liability and Redress in English and French Law, Cambridge University Press,
Cambridge, 2015, p. 37; For the decision of the French Council of State dated 25 July 2013
and numbered 339922, see. https://www.conseil-etat.fr/, 5/10/2022; For detailed information on
mandatory vaccinations, see Cihan Yiizbasioglu, op. cit., pp. 379-382.

For the Council Directive (85/374/EEC) of 25 July 1985 on the Approximation of Member
States’ Law on Defective Product Liability, Secondary Regulation and Administrative Rules,
see. https://www.ab.gov.tr/files/ceb/Fasil%2028%20Tuketicinin%20ve%20Sagligin%20
Korunmasi/3198510374 tr.pdf 3/5/2022; Court of Justice of the EU Court of Justice
Grand Chamber decision C495/10, http://curia.europa.eu/juris/document/document.
pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=608481, 3/5/2022; For
the decision of the French Council of State dated 12 March 2012 and numbered 327449, see.
https://www.conseil-etat.fr/, 3/5/2022; For the English translation, see https://www.conseil-etat.fr/
arianewebtraduite/#/view-document/, 3/5/2022; For other examples, see Zehra Odyakmaz, Bayram
Keskin, op. cit., pp. 284-285; For defective products with the exception of liability for defects,
see Simon Taylor, op. cit; For the decision of the French Council of State dated 25 July 2013 and
numbered 339922, see https://www.conseil-etat.fr/, 3/5/2022.

The decision of the 10th Chamber of the Council of State, dated 18.5.2007 and numbered E.
2004/9232, K. 2007/2720.
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10.2. The Turkish Administrative Judiciary's Perspective on the
Principle of Strict Liability in the Health Services Provided by the
Administration

10.2.1. The General Attitude of The Council of State

Strict liability is a secondary liability compared to liability for service
fault. In our constitution and laws, cases of strict liability are not listed one by
one. In our country, this principle has been developed with the jurisprudence
of the Council of State.*

Strict liability in the field of health is not yet a widely applied
principle. The Council of State hardly accepts strict liability in the field of
health services.

In almost all its decisions regarding our subject, the Council of State
states that health care is a risky service, and that in case the beneficiaries
of health care incur losses, compensation for the damage can only be
possible in the presence of serious service fault of the administration®. The
Council of State does not seek the gross service fault in order to speak of
the responsibility of the administration, in the presence of damages caused
by the failure to perform or not properly perform some care, surveillance
and side interventions that are considered within the health service but
cannot be included in the scope of medical operations, but considers only
the existence of "fault" to be sufficient.’” 3*

* A lawsuit was filed with the allegation that the device called cautery,
used in the operation of a person injured in a firearm accident, caused burns

3 One of the first decisions of the Council of State regarding strict liability is the decision of the
General Assembly of Administrative Case Chambers, dated 16.02.1962 and numbered 1962/108
E.

3 The decision of the Council of State Administrative Case Chambers dated 24.11.2011 and numbered
E.2007/2113, K.2011/1468; For criticism of the decision and other decisions, see. Serkan Cnarli,
op. cit., pp.183-197.

%7 For detailed information, see Ahmet Kiirsat Erséz, Tiirk Idaresinin Saghk Hizmetlerinden
Kaynaklanan Sorumlulugu (Turkish Administration s Responsibility Arising From Health Services),
1st Edition, On Iki Levha Publishing Inc., Istanbul, 2012, pp. 80-87; For collective access to various
Council of State decisions on this issue, see. Ayse Almila Pazarci, Hasta Haklari ve Idarenin Saglik
Hizmetlerinden Dogan Sorumlulugu (Patient Rights and the Responsibility of the Administration
Arising from Health Services), Kirikkale, 2007, Master Thesis, pp.167-170, 183-190; Serkan Cinarli,
op. cit., pp.183-197; Hiiseyin Bilgin, Idari Davalar ve Céziim Yollar: (Administrative Lawsuits
and Solutions), 1st Edition, Seckin Publishing, Ankara, 2018, pp.1142-1156.

3% Serkan Cinarli, op. cit., p. 257-258; The decision of the 10th Chamber of the Council of State, dated
24.9.2007 and numbered E.2005/3719, K.2007/4316; Mustafa Koksal, op. cit., p.255; Decision
of the 10th Chamber of the Council of State, dated 18.05.2007 and numbered E.2004/9232,
K.2007/2720.
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on the person's body and that the administration would have to compensate
for this damage even if it was not his fault, but in its decision the Council
of State stated as follows, as is often the case: ““..... In the event that the
beneficiary of the health services, which is one of the risky services, incurs
a loss, compensation for this damage will only be possible in the presence
of the severe service fault of the administration.....”

It would be prudent for the Turkish Council of State, like the French
Council of State, to abandon the requirement of service fault, to apply the
principle of strict liability and at least to accept the presumption of fault in
favour of the injured party. As a result, the Council of State’s requirement
of gross fault also contradicts the understanding of the social state.

10.2.2. Administrative Courts’ and The Council of State’s Attitude
Beginning To Change

Recently, the principle of strict liability has been included in the
decisions of the courts of first instance, the opinions of the investigating
judges and in the dissenting votes.

* The plaintiff was taken to the health center to have oral polio, after
being vaccinated, developed polio and developed vaccine-related paralytic
poliomyelitis.

According to the Forensic Medicine Institute, “Vaccine practice
complies with the rules of medicine... the situation that occurs after
vaccination is a complication.... The service defect for the administration
could not be detected...”.

According to the administrative court, ““...The person in this situation
cannot be left as it is, as we are a sensitive and social state and as emphasized
in the decisions of the European Court of Human Rights even if there is no
evidence of the existence of an unjust act attributable to the administration,
an objective responsibility can be imposed on the state... Although the
service fault could not be detected, it was concluded that the damages of
the plaintiffs should be compensated by the administration, since there is
a causal link between the damage and the action of the administration.”*

¥ The decision of the 10th Chamber of the Council of State, dated 19.9.2007 and numbered
E.2004/6540, K.2007/4230.

4 The decision of the Z.....administrative court dated 13.11.2015 and numbered E.2015/1088,
K.2015/1198.
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11. EXAMPLES OF JURISDICTIONS REFERRING TO THE
STRICT LIABILITY PRINCIPLE

11.1. Decision of the 15th Chamber of the Council of State dated
21.2.2017 and numbered E.2016/7912 and K.2017/841

11.1.1. Incident

The plaintiff mother and other plaintiffs claimed that the baby's left arm
was broken and became unusable due to the wrong practices of the defendant
administration personnel during the birth. brought a full remedy action in
I... administrative court and claimed material and moral compensation.

11.1.2. Decisions of administrative jurisdictions

a. Decision of first instance administrative court

According to the report of the Forensic Medicine Institute: “.....J/¢
cannot be determined after the birth whether the manoeuvres of the health
personnel who caused the fracture are in compliance with the medical rules.
This type of discomfort occurred as a complication of childbirth. The fault
of the defendant administrative staff should no longer be sought......”.

In our opinion, the administrative court rightly stated the following
in its decision: “Expert reports are a tool for the courts to reach the right
conclusion in their trials, they do not provide conclusive evidence. The
result in the report does not bind the judicial authorities.... Even if the
damage occurs as a result of complications, the absence of fault of the
administrative staff will not remove the compensation responsibility of the
administration. The burden on the plaintiff due to the damage should be
shared by the public...”.

Based on this ground, the administrative court decided to accept the
claim for moral compensation. (The plaintiffs could not prove the damage
that was the subject of material compensation.)

The decision was appealed by the respondent administration.
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b. The Decision of the Council of State as The Place of Appeal

The Council of State, on the other hand, relied on the report of the
Forensic Medicine Institute, and ruled by a majority of votes to overturn
the decision of the administrative court to pay compensation to the plaintiff,
since there was no fault attributable to the health personnel and, moreover,
it could not find "a causal link" between the damage suffered by the plaintiff
and the health service provided by the defendant administration.

The decision of the Council of State is briefly as follows: “.... After
it is stated in Article 125 of the Constitution that judicial remedy is open
against all kinds of acts and actions of the administration, in the last
paragraph, it is concluded that the administration is obliged to pay the
damage arising from its own acts and actions. According to the principles
of administrative law and the established jurisprudence of the Council of
State, in cases where the injured person is the beneficiary of the service
and the service has a risky nature, in order for the compensation liability
of administration to arise the damage must have occurred as a result of the
administration's clear and serious service fault .... In full remedy cases,
first of all, the legality of the administrative act or action claimed to have
caused damage is taken as a basis.

For this reason, it is investigated whether the administration has
former service fault, and if there is no service fault, it should be examined
whether the principles of strict liability will be applied. While ruling for
compensation, the reason for liability should be clearly stated.... As a
rule, the administration is obliged to compensate the damages that can
be causally linked with the public service it carries out.... While directing
to the responsibility of the administration in administrative courts, it is
necessary to determine the amount of the damage suffered after the existence
of the service fault has been clearly revealed. It is stated that after the birth
of the plaintiff in S... Hospital, the plaintiff was referred to the B... State
Hospital upon detection of a clavicle fracture, and then a lawsuit was filed
on the ground that the defendant administration personnel of this medical
case had faults in having normal delivery instead of caesarean section and
causing this ailment. Administrative court had an expert examination done
to determine whether the defendant administration had faults or not, and if
there was service fault, to determine the rate and degree of fault...”.

The report of the Institute of Forensic Medicine is as follows: “There
was no prenatal medical evidence that the birth could take place other than
normal conditions. Prenatal examination of the mother was performed and
it was evaluated that the baby's findings were within the limits of normal
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delivery. It has been determined that there is no caesarean section indication,
and it is a correct approach to have a normal delivery.... The brachial plexus
lesion detected in the baby can be seen depending on the manoeuvres during
the vaginal removal of the baby, even in cases where all care is shown during
normal labour.... It is characterized as an unavoidable and unpredictable
complication... When evaluated as a whole, no defect attributable to the
healthcare personnel could be detected in the formation of a brachial plexus
lesion in the baby during labour.”.

Let's go back to the decision of the Council of State: “....In the event
that is the subject of the lawsuit, there is no causal link between the damage
suffered by the plaintiff and the health service provided by the administration.
According to the expert report, no fault attributable to the health personnel
has been detected in terms of the damage. It is not legally possible for the
administration to be found guilty and liable to pay compensation. Since the
administrative court's decision for compensation payment to the plaintiff
was considered inaccurate, reversal by a majority of votes...” *!

Therefore, as a result, the I... Administrative Court decided on the
strict liability of the administration and the compensation of the damage,
more precisely the moral damage, by the defendant administration. The
Council of State, on the other hand, based on the report of the Forensic
Medicine Institute that there was no fault attributable to the health personnel,
as in almost every decision regarding health services, and also, finding no
causal link between the damage suffered by the plaintiff and the health
service provided by the defendant administration, it ruled for reversal of
administrative court's decision to pay compensation to the plaintiff.

11.1.3. Evaluation

In the Turkish legal system, in general, the judge is not obliged to refer
some of the disputed issues to the expert. However, in health matters, there
is obligation by the jurisprudence of the Council of State to send it to the
Forensic Medicine Institute which is the official expert institution. However,
the judge is not obliged to comply with the expert report. Moreover, expertise
should be limited to technical issues.

In this case, we find the explanation of the first instance court regarding
the expert reports appropriate. We also fully agree with the administration's
judgment of moral compensation based on the principle of "equality before
public burdens", which is a principle of strict liability for compensation by
the administration.

4 The decision of the 15th Chamber of the Council of State, dated 21.2.2017 and numbered
E.2016/7912, K.2017/841.
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11.2. Decision of the 15th Chamber of the Council of State, dated
30.5.2016 and numbered E.2015/9957, K.2016/3880

11.2.1. Incident

The child, who was brought to a state hospital by his mother for the
treatment of his broken arm due to falling, was given a painkiller injection
from the left hip. A lawsuit was filed for material and moral compensation, as
this needle caused muscle wasting in the child’s leg and limping. The report
of the Forensic Medicine Institute is as follows: “... After the injection in
the emergency room, due to sciatic nerve damage, 1.5-2 cm thinning in the
calf region of the left leg compared to the right, 0.5 cm thinning in the left
ankle and due to limping on the left foot gait disturbance occurred in the
patient... It is known medically that these injected drugs can cause nerve
damage by intra-tissue spread. Giving injections in accordance with the
technique may also cause unforeseen and unpreventable symptoms. This
situation is described as a complication that may occur despite all care,
not caused by any defect or negligence. No medical evidence could be
identified in terms of the technique of injection and the incompatibility of
the applied area. When all the findings are evaluated as a whole, there is
no fault attributable to the administration, since no fault can be attributed
to the healthcare personnel applying the injection and the physician who
instructed the injection....”.

11.2.2. Decisions of administrative jurisdictions

a. Decisions of first instance administrative court

The decision of the K....Administrative Court* is as follows: “...
The claim for material and moral compensation was decided to be accepted
on the grounds that the damage caused was not to be left on the person
concerned, but compensation was required by the defendant administration
in accordance with the principles of strict liability, right and equity...”. The
defendant administration requested for revision on appeal and reversal of
administrative court’s revision.

b. The decision of the Council of State as The Place of Appeal

The decision of the Council of State on the subject is briefly as

4 The decision of K....the administrative court dated 15.7.2015 and numbered E. 2014/167, K.
2015/393.
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follows: “...The legal responsibility of the administration is not a principle
that stipulates the payment of a certain amount of money to individuals
with the feelings of grace and affinity, it is a legal consequence of the
administration-individual relationship shaped in a democratic society
order.... In the event, initially, it is necessary to investigate whether there
is a service defect, to examine whether the principle of strict liability will
be applied if there is no service defect.... to clearly state the reason for
responsibility. Since the Forensic Medicine Institute also evaluated the
situation as an expected complication of injection practices, there was no
service fault of the defendant administration in the case. Compensation for
the damage will only be possible in the presence of the service fault of the
administration. Therefore, based on the principle of strict liability, there
was no legal merit in the decision of the administrative court to accept the
claimant's claim for material and moral compensation. It is decided by
majority of votes to reverse the decision of the administrative court...” *

The 15th Chamber of the Council of State, in accordance with the
Forensic Medicine Institute’s report stating ".... It is an expected complication
in injection applications... there is no fault of the health personnel....”, it
ruled for reversal of K... administrative court’s decision.

11.2.3. Evaluation

To summarize the incident, in the case filed for the disability occurring
in the left leg due to the painkiller injection applied from the left hip when
the child whose arm was broken after falling was taken to the hospital, the
administrative court decided to accept the request for material and moral
compensation in accordance with the principles of strict liability, right and
equity.

We agree with the decision of the first instance court on the payment
of material and moral compensation by the administration based on the
principle of strict liability through the concepts of right and equity.

We do not agree with the decision of the Council of State to "reversal”
as it ignores the principle of strict liability in our country, which is a social
state according to our Constitution.

12. INJECTION AND STRICT LIABILITY

Generally, the plaintiffs, who apply to hospitals due to any ailment,
are injected containing painkillers, and injection neuropathy symptoms

4 The decision of the 15th Chamber of the Council of State, dated 30.5.2016 and numbered
E.2015/9957, K.2016/3880.
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develop in plaintiffs after the injection. The Forensic Medicine Institute also
states on every occasion that there is no record in the medical documents
that the injection was made in the wrong place, that neuropathy is an
expected complication, and that no service defect can be detected against
the administration, namely the physician or the nurse.

Administrative courts reject the cases based on the report of the
Forensic Medicine Institute, and the Council of State approves the rejection.

Recently, in the opinions of the investigating judges and in the
dissenting votes, it is stated that there is no legal possibility to expect the
plaintiff to endure the damage suffered due to the failure to attribute fault
to the health personnel.

For this reason, it is said that the damages of the plaintiff, which cannot
be compensated within the framework of the principle of fault liability, must
be compensated in accordance with the principle of strict liability.

Moreover, since the injection, which is possible to be done in the right
place with MR imaging, cannot be used because this system is expensive
and causes waste of labour and time, in return for not bearing this cost,
the administration as a price must pay for the damage caused by the
administration's mistake, in accordance with the principle of strict liability.

As a matter of fact, the Council of State now abandons its old attitude
and applies the principle of strict liability for damages arising from incorrect
injection.

13. TERMS OF ADMINISTRATIVE RESPONSIBILITY

In order for the responsibility of the administration to arise in the
provision of health services, first of all, there must be an administrative
attitude and behaviour, it must cause a damage, there must be some
characteristics of this damage, and there must be a causal link between the
damage and the action of the administration.*

13.1. Presence of an Administrative Behaviour

In fault liability, the attitude or behaviour of the administration must
be against the law. If it is based on strict liability, the attitude or behaviour
of the administration does not need be against the law.

#  For detailed information on “terms of administrative responsibility”, see. Zehra Odyakmaz, Bayram

Keskin, op. cit., pp. 361-389; Zehra Odyakmaz, Kaymak Umit, op. cit., pp. 135-137.
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13.2. Administrative Behaviour Having Caused A Damage

Damage; is a negative change in a person or property.

Material damage; is the decrease in the property of the person against
his will.

Moral damage; is the pain, distress or tension that a person experiences
mentally and physically.

There must be a certain, definite and real damage.

The damage does not need to have occurred to be certain.

The important thing here is; the certainty that the said loss will occur
in the future. It is certain that the baby whose hand and arm is amputated
due to medical error will be harmed in his future professional and social life.

However, the damage that has not yet occurred, is based on estimation,
is not certain to occur and is likely to occur, cannot be compensated.

The damage must be for a legitimate interest.

The damage must be for the legally protected interest, must be unique,
unusual, abnormal, that is, it must not be a public burden that affects the
society in general.

The damage being unique means that only a certain person or persons
suffer from these activities, not the whole society. The administration cannot
be held responsible for a damage of general nature that affects everyone.

Damage must be appreciable with money. In order for the damage
to be compensated, it must be of a kind that can be appraised and measured
in monetary terms.

Compensation of the lost profit or income must also be requested.

* A decision of the Council of State is as follows: As a result of an
operation, gauze was forgotten in the patient's body, an expert in his report
stated that " Forgetting the gauze is not a behaviour that will cause damage",
therefore the patient's claim for compensation was rejected because there
was no concrete damage.®

* “The plaintiff became disabled as a result of non-performance of the
necessary tests and incomplete application of surgical techniques during the
chordie repair operations performed for the “penile hypospaclias chordie”
of the plaintiff. The tissue that causes the erection was damaged and as a
result, the person has been sexually inadequate for life. The treatment of the
plaintiff is still ongoing. After the determination of the final damage, there
is no obstacle for the plaintiff to file a claim for compensation; dismissal of
the case...”

4 The decision of the 10th Chamber of the Council of State, dated 19.10.1999 and numbered
E.1997/3565, K.1999/5224.

4 The decision of the 10th Chamber of the Council of State, dated 24.10.1995 and numbered
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13.3. The Presence of a Causal Link Between the Damage and the
Action of the Administration

There must be a causal link between the damage and the behaviour of
the administration in order for the administration to be liable to compensate
the damage. A causal link is not sought only in cases where the social risk
principle is applied.

* The plaintiff had an operation in a hospital, the pieces of gauze
thread were forgotten in the operation area, he claimed that his foot was
gangrene due to this and demanded material and moral compensation on
the grounds that the administration had a service defect.

According to the report of the Forensic Medicine Institute, considering
the area of surgery performed on the plaintiff, it is not possible to forget the
pieces of gauze such as sponge and thread, there is no causal link between
the gangrene at the foot and the surgery, and there is no service fault of the
administration. Based on the report of the Forensic Medicine Institute, the
administrative court dismissed the case. The Council of State decided to
uphold the part regarding the rejection of material and moral compensation.*’

* Administrative court has decided that there is no service fault in
the case that the result will not change even if the patient is given average
care and the diagnosis is made on time. As a matter of fact, the call made
for a patient who had a cerebral hemorrhage was evaluated as a nervous
breakdown by two different physicians at the call center. The ambulance
was therefore sent late. A lawsuit was filed at administrative court with the
allegation that the emergency aid service was carried out faulty and as a result,
the plaintiffs' mother died of cerebral hemorrhage. I..... 1. Administrative
Court rejected the claim for material compensation, considering the expert's
report that the result of the "subarachnodial cerebral hemorrhage", which
was the cause of death, would not have changed even if the ambulance had
been there on time; moral compensation was partially accepted. The court
accepted that writing the "findings" in the form of "diagnosis" caused a delay
in the referral, but ruled that there was no "causal" link between death and
service fault.*®

* Due to the fact that the administration did not allocate an ambulance
during the transfer of the patient, the patient lost her life as a result of a traffic

E.1994/1089, K.1995/4850.
47 The decision of the 15th Chamber of the Council of State, dated 2.10.2018 and numbered
E.2014/1939, K.2018/6550.

4% The decision of the ....... 1st Administrative Court dated 13.10.2011 and numbered E.2009/1579,
K.2011/1400. This decision was approved by the decision of the 15th Chamber of the Council of
State, dated 16.5.2016 and numbered E.2013/4511, K.2016/3548.
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accident during the transport of the patient with a relative’s personal vehicle.
The Council of State decided that the administration was not responsible,
since there was no causal link in the event in dispute.*’

14. REASONS REMOVING AND REDUCING
ADMINISTRATIVE RESPONSIBILITY

The first of the reasons that remove and reduce the responsibility of
the administration is coercive reasons (force majeure). In presence of force
majeure, since there is no causal link, the faulty and strict responsibility of
the administration is removed.

In unexpected situations, the fault responsibility of the administration
is lifted, and its strict liability continues. Such as an ambulance tire burst.

If the injured person has caused the damage herself, both the fault
and strict liability of the administration is eliminated. If the injured person
did not take the medicines given by the doctor or did not perform other
necessary works such as medical dressing, etc., that means she caused the
damage herself.

If the damage is caused by a third person, the fault or strict liability
of the administration is eliminated.

15. PLACES OF RESOLUTION IN DISPUTES ARISING FROM
THE PROVISION OF HEALTH SERVICES OFFERED BY THE
ADMINISTRATION

As in all branches of law, we believe in the necessity of applying pre-
judicial resolution procedures (alternative dispute resolutions) in disputes
between individuals and the administration.

15.1. Places of Pre-Judicial Resolution

15.1.1. Ombudsman Institution

The Ombudsman Institution in Turkey started its work with the Law
dated 29 June 2012. The Ombudsman will examine all kinds of acts, actions,
attitudes and behaviours of the administration. This examination will be done
within the understanding of justice based on human rights. It will examine

4 The decision of the 10th Chamber of the Council of State, dated 31.3.2009 and numbered E.991,
K.2009/2519.
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the complaint for compliance with the law as well as equity. Based on the
concept of "equity", the institution may make "advice" to the administration
to fulfil the victim's claim for compensation. Even if the administration does
not follow this recommendation of the ombudsman, the plaintiff victim may
present this decision to the court, which is an advisory decision given by
the ombudsman by finding the claimant right.

The Turkish ombudsman accepts complaints about bodily harm
caused by medical interventions in private hospitals, considering them within
its scope of duty. Because the Ombudsman Law includes the expression
"complaints about the functioning of public services".

In cases/disputes where the principle of strict liability can be applied,
the decision of the ombudsman will be much more important.

15.1.2. Peaceful Settlement of Administrative Disputes

The Decree Law No. 659, issued in 2011, foresees a pre-judicial
solution for the peaceful settlement of administrative disputes.

If the application for peace includes a specific subject and a concrete
request, the administration will accept this application. The "Legal Dispute
Evaluation Commission", which consists of at least three people formed
by each administration, will examine the application for peace and decide
whether to pay compensation.

However, the administrations do not want to pay compensation
without a judicial decision, even if all the evidence is available. This method
does not work very well.

15.2. Places of Judicial Resolution

Most of the health personnel working in public (state) hospitals are
in the status of public servants. The responsibilities in private practice, of
physicians who are affiliated to public hospitals are not our scope of study.
There is no contractual relationship between the patient applying to a public
(state) hospital and the hospital and/or health personnel. It has a public law
relationship. According to the Turkish Constitution, compensation cases
arising from the faults committed by public officials while performing their
duties can only be brought against the “administration”.

A full remedy (compensation) lawsuit will be filed against the Ministry
of Health to claim compensation for the damage caused by a public official
in a public hospital.

The state university is a public institution. The hospital of the medical
faculty of the state university also provides public service. A full remedy
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action will be brought against the university rectorate. Because faculties in
Turkey do not have a public legal personality, therefore they do not have the
capacity to sue. Since they are not legal entities, they do not have separate
budgets. Therefore, they cannot be “defendant” in a full remedy action. The
university with legal personality will be the “defendant”.

15.2.1. Administrative Jurisdictions

a. Administrative courts as courts of first instance

In disputes arising from the health service provided by the
administration, the "in charge" court is the first instance administrative court,
and the "competent" court is the administrative court in the place where the
service is provided. The type of lawsuit to be filed is a full remedy lawsuit
filed to remedy the damage.

b. Regional administrative courts as places of first instance appeal

An application is made to the regional administrative court, against
the decision rendered at the end of the compensation cases filed in the
administrative courts with a claim below a certain amount.

c. The Council of State as place of appeal

An application is made to the Council of State to appeal the decision
rendered at the end of the compensation lawsuits filed in the regional
administrative courts with a demand over a certain amount.

15.2.2. The Constitutional Court as Place for Individual
Application

Since 2010 — after exhausting the usual legal remedies — individuals

can apply to the Constitutional Court with the allegation of “violation of
rights”.
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16. OUR SUGGESTIONS

16.1. Incomplete or Inaccurate Matters in Judicial Decisions,
Legislation, in Practice

16.1.1. Experts should be consulted only in technical matters

The reports of the Forensic Medicine Institute or other experts should
be limited to technical issues only. It is the job of the courts to evaluate
legal matters.

16.1.2. The principle of strict liability should be based on the
principle of the social state

Administrative courts and the Council of State should decide according
to the principle of strict liability in accordance with the principle of social
state. “Social state” means the state that deals with the social situation,
welfare and peace of its citizens. It means the state that takes measures to
provide social justice and social security. “The social state is the state which
prepares the necessary conditions for everyone to work under conditions
suitable for human dignity, ..... to lead a healthy life .....”.>°

The fact that a state is a social state necessitates making decisions
according to the principle of "strict responsibility".

In our opinion, for health services that carry risks the administrative
judiciary should decide on the basis of "strict liability" in accordance with
the "social risk principle", instead of "gross service fault".

What is important is the satisfaction of the plaintiff and/or their
relatives to some extent, who are aggrieved as a result of an action by the
administration.

16.1.3. The burden of proof must sometimes lie with the defendant
administration

The burden of proof should not be only on the plaintiff, but sometimes
on the defendant administration.

There is an opinion in the doctrine that the administration should
prove its own faultlessness, and this would be more in line with “ex officio

0 Hikmet Sami Tirk, Temel Yasa Anayasa (The Basic Law Constitution), Yetkin Publications,
Ankara, 2019, pp. 41-43.
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investigation” and the "fair trial principle".
In the event that strict liability is applied, the burden of proof of the
aggrieved plaintiff will be lifted.

16.1.4. Application to pre-judicial dispute resolutions (alternative
dispute resolutions) should be compulsory

Applying one of the alternative dispute resolutions should also be
made compulsory on this matter. In the Turkish legal system, before filing a
lawsuit for compensation due to an administrative "action" in administrative
jurisdictions, the victim is obliged to apply to the administrative authority
that committed the act to come to an “agreement”. In addition, it may also
be obligatory to apply to the ombudsman institution.

16.2. Incorrect or Incomplete Transmissions in the
Press and Media

We would like to express that media organs should not make unilateral
news. However, there is a difference of understanding between the damaging
health personnel and the injured victims about whether a news is biased or
not. A university in Turkey conducted a seven-year study on the rate of media
coverage of medical errors. It was determined that most of the events were
not reflected in the press. It is also clear that the way the news is presented
in the newspapers is important. In the news the word “alleged” is preferred,
because it describes the event without being accusatory and there is no
statement that the doctor was at fault before the final judgment was made.
This form of expression puts both journalists and health personnel at ease.
Newspapers and televisions generally report news such as "7The attackers
raided the emergency room and beat the doctor..." or "The relatives of the
patients suddenly attacked the doctor...". When we read the contents of these
titles, considering that no one will suddenly enter the emergency room on
the way and beat health personnel or that no patient's relatives will try to
beat the doctor they entrust their patient to, in reality, it is understood that
first the doctors treated the patient and their relatives badly and then the
other party behaved inappropriately towards the health personnel. It was
wrong but they were provoked. For this reason, it is necessary for the media
organs to express or show the news impartially in a way that will cite faulty,
defective health personnel and express their immoral behaviour.”!
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17. CONCLUSION

While trying to explain that it would be more appropriate to apply the
principle of "strict liability" instead of starting from the concept of "service
fault" in the resolution of disputes arising from the provision of health
services offered by the administration, it should not be considered in terms
of always protecting the interests of the victims, patients and their relatives.

When strict liability is applied, the "physician or other health
personnel" is protected equally as the patient or the patient relatives.

The administration to pay compensation if it is found to be defective
in the provision of service and that it will recourse to the physician or other
health personnel afterwards, encourages physicians to turn to defensive
(recessive) medicine. However, it will be seen in the future how the change in
the law on recourse in May 2022 will affect this orientation towards defensive
medicine. As stated before, with the last amendment, the Professional
Liability Board will decide whether the administration will recourse to the
health personnel the compensation paid by the administration to the victim
plaintiff, and if so, how much money should be paid.

As aresult, our greatest desire is increase in the number of places that
provide health services where fewer or even no medical errors are made,
that it can be decided to accept the compensation claims in such a way
that those who have been harmed as a result of the mistakes made will be
satisfied both materially and morally, that the victim or victims be satisfied
to a certain extent by going to the strict responsibility of the administration
in disputes where the service fault of the administration is not found or
cannot be proved in cases where it exists.

However, we would especially like to point out that the "principle of
strict liability" and the concept of "causality link" should be evaluated from
a different perspective in terms of the damages that occur in state health
institutions during epidemics (especially during the Covid-19 pandemic)
and diseases caused by viruses and similar ones that resulted in the death
of thousands of people.
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OBJIACHA TIOJEJIA Y KPAJBEBMHU CXC

Caorcemax

Ipeomem ucmpasicusaroa y 0860m paoy ¢y 0OCHOGHU NPUHYUNU
oonacue nooene y Kpawesunu Cpba, Xpeama u Cnoeenaya.
Cazcnedana y wiupem OpyulmeeHOM KOHMEKCHY, Npedcmasbad je
jeony 00 KwyuHux ocHosa 3a ypehere CpncKo-Xpeamckux 00Hoca u
UHCmMpYMeHm ynympauive Huseaayuje. /la ou ce cmexkao jacruju yeuo
¥ 00UM U3BPULEHUX USMEHA NPUKA3AHA je AOMUHUCTPAMUBHA NOOeLd
y jyeocnosenckum zemmama npe 1918. cooune. Pao je poxycupan na
ananuzy Buoosoanckoe yemasa u Ypeobe o nodenu 3emsme na obracmu,
Kojuma je uzsputena odracua nooena. Texcuwme je na anamrusu
Gaxmopa xoju cy ymuyaiu Ha 0OIUKO8AIbE 0OIACHUX 2paHuyd,
noues 00 YCMAGHUX 0ZPAHUYEHbd Y No21edy Opoja cmaHo8HUKA U
obageze da ce HOBA NOOENA 8PULU HA NPUPOOHUM, COYUJATHUM U
EeKOHOMCKUM KPUMEPUJYMUMA, NPEKO 02PpaHUuYerbd HAMEMHYMUX
3aKOHO0A8YY U ypedbo0asyy, 00 KOHKPEMHUX AOMUHUCTPATNUGHUX
pasepanuuersa, caopaicanux y Ypeoou. ¥ mom cmucuy, aymop ce
NPEmedNCHO ONnPedento 3a HOPMAMUGHU, UCTHOPUJCKIL U CTRATNUCIUYKY
Memoo ucmpadicugarea. Lluws ucmpascusara je ykasueare Ha
HAuUH 8pulerba aOMUHUCTPAMUBHO-MEPUMOPUJATIHE Op2aHUu3ayuje
y nepuoody 00 1921 — 1929. 2o0une, uunuoye u ycmasHa 0epaHuyersa
Koju cy ymuyanu Ha mweHo uzeohermwe. [la bu ce cmexao nomnyHuju
VBUO, NOped HOPMAMUBHUX AKAMNA, AHATUSUPAHU CY U 0eMO2PAPCKU,
2eo0epaghcku, eKOHOMCKU Na U eMHOKOHpeCUOHATHIU PaKmOopU, KOjuM
cy ce ycmagomeopay u ypeobooasay y nojeOuHUM Cayuajesumda
PYKOBOOUUL.

Kwyune peuu: aomunucmpamuena nooena, Kpawesuna Cpoa,
Xpsama u Cnogenaya, oonacmu.

Aytop je nokropann Ha [TpaBHOM (akyntery Yuusep3utera y Humry. Enexrponcka ajpeca ayropa:
nebojisa.maksimovic@gmail.com.

49



APXUB, 3/2022 - Hebojuia MAKCUMOBH'R — Obnacha noodena y kpawvesurnu CXC.
(cmp. 49-66)

1. YBOJAHA PASMATPABA

Cxopo onMax mo oOpasoBamy 1. mememOpa 1918. ronune mpen
KpameBuny Cpba, Xpara u CroBeHalla NOCTaBHO ce MpodieM
aJIMHUHUTpaTHBHE TozieNie. Mako HUje periaBaH caMOCTaIHO M BaH IIMpPEr
MOJIMTUYKOT KOHTEKCTa, pe/icTaBbahe KaMeH CIIOTUIama KaKo Y MPOLECy
U3rpaIibe ApKaBe, TAaKo U Y MOIVIeLy YHY TPALIbEr ,, INIEMEHCKOT  TIOBE3HBAbA.
Crpax cpricke rpahaHcke enuTe o napTHKyIapu3Ma Bopuhe yHHTapH3auju,
yTeMeJbEHO] Ha MalbMM CaMOYIIPaBHUM 00J1acTiMa. XpBaTCKO HHCHCTUPAE
Ha JP>KaBHOM U HCTOPU]jCKOM TIPaBY U XKeJba 38 H3BECHOM CaMOCTaTHOIINY
n3poanhe mpenore 3a odyBame WIH peneduHucame cTapujux Behmx
HCTOPUjCKUX jEeIMHUIIA y CBOjCTBY (KOH)(heaepanHux jenununa. Mzmehy
JIBa Kpajma IJIeIUINTa, CTajald Cy KOMIIPOMUCHUJU ayTOHOMHCTHYKH
MpesIo3n, Takohe yremesbeH! Ha BehuM LienrHaMa, u3a KOjux Cy crajaie
CIIOBEHAYKa ¥ MyCIMMaHCKa Ipyna y YCTaBOTBOPHO] CKYIIITHHH, alik 0e3
mmpe noapiuke. OTyaa je afMUHACTPATUBHO Pa3rpaHUuehe MOMPUMHUIIO
00JIMKe OTBOPEHE CPIICKO-XPBATCKE KOH(PPOHTAIIH]E, jep je CBaka CTpaHa y
BEMY TPaKWIIa HAYWH 3alITHTE COTICTBEHUX nHTEepeca. OCUM MOTUTHYKOT
U ,,IJIeMEeHCKOT*, o0nacHo ypeheme umahe mocedan 3Ha4aj u ¢ 003upoM Ha
YHILEHUILY J1a je Ha HheMy rpalleH MoJien JOKaIHe caMoyTpase, off Koje ce
y TPBO] jYTOCIOBEHCKO] IP>KaBH MHOTO OYEKUBAIIO.

Bunosnancku ycraB oapenuhe KibydHE OKBUPE Jajbe IOACIIC.
MebhyTum, ciokeHe MOTUTHYKE OKOJIHOCTH IUKTHpANe Cy pa3iHduTe
MPUHIMIIE YHYTPAIhEe OpraHu3aiyje, mro he yTHiaTi U Ha O0JHKOBaHEe
o0NacHUX rpaHMIa. YcTaBoTBOpal je y norteny bocue n Xepuerosune,
XpBarcke u llpue ['ope nponucao orpaHuyerma, Koja Cy MpecTaBbaia
OJICTyNama Ol OCHOBHE HaMepe Ja Ce YKJIOHE CBH OCTallHl CTaphjux
NP KaBHOIIPaBHUX LIEJIMHA U CTIPEUH YIPYKUBAHE Ha ETHOKOH(ECHOHATHOM
npuHnuiy. Otyna ce obiacHa opraHu3aiyja, Miak, I1eJIMMUYHO OCIambala
Ha HaclieheHe ucTopujcke OKBUpE.

2. AAIMUHUCTPATUBHO-TEPUTOPUJAJIHA ITOJEJIA 1O
1918. TOAVUHE

Jyrocnosencke 3emsbe cy 110 1918. rogune Oune y cactaBy paziIMIuTHX
Jp>KaBHONPaBHUX LeirHa. OTyza je 1 ’bUX0Ba TEPUTOPHjaJiHa OpraHu3aIHja
pedrexToBana HHTEpece pa3IMuUTUX MMOJIUTHUKUX LeHTapa. ClioBeHauke
3eMJbe Cy ce, HakoH 1867. roauHe, HallIe Y cacTaBy ayCTPHjCKOT jela
MOHApXHje U /IMUHUCTPATUBHO Cy U3/IeJbeHE Ha HEKOJMKO ToKpajuHa. CBe
1o pacniaza AycTtpo-Yrapcke, bed je cpeuaBao 00jeanmaBambe CII0BEHAUKUX
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3eMajba U 00pa3oBame CIOBEHM]E K0 JESAMHCTBEHOT IMOJUTUYKOT W
aIMUHHUCTPATHUBHOT Mojma.'

XpBaTCKO-CIABOHCKO TOAPYYje KapaKTepHIIe Mojeia Ha KyIlaHuje.
[Mpunajamem Cpema XpBarckoj U yKuaameM BojHe kpajuHe, BUXOB Opoj
ce y apyroj momoBunu XIX Beka mosehao Ha ocam,’ a ped je o 3arpebadxoj,
JMYKO-KPOABCKOj, BapaXXAMHCKO]j, MOXKEIIKOj, BUPOBUTHUYKOj, MOAPYILIKO-
pHjeuKoj, 6jeI0BapCKO-KPMIKEBAYKO] M CPEMCKOj skynanuju.’ XKymnanuje cy
ce JeniIe Ha KoTape, a KoTapy Ha I'PaJICKe M CE0CKe OIIITHHE. 3aKOHOM O
ypehemy rpanckux ommtuHa u3 1895. rogune, rpamoBu 3arped, OcHjexk,
Bapaxaun u 3eMyH HenocpeaHo ¢y noapehern 3eMasbCckoj BIaIn, 0K CY
OCTaJ yIpaBHO NoapeleHn uin xKyrnaHujama Wik KoTapuMa OHUX XKyTaHHja
y 4ujeM cy cactaBy Owim.*

VY BocHu u XepueroBUHH A0JNa3H J0 MPOKUMAKka Pa3TUIUTHX
yrunaja. [locienmom ocmanckoMm pedopmom u3 1865. roguae, G0CaHCKH
ejajeT je TpancpopMuUCaH y BUJIAjeT, IOACIHEH Ha CeJaM JIMBa — CapajeBCKY,
TpaBHUYKY, Onxahky, OamanydKy, 3BOPHHUKY, HOBOIIA3apCKy U XEepIIETOBAUKY,
Kao HacTaBaK HeKaJalllbiX caHaka. JIuse cy ce nenuiie Ha kase (cpe3oBe)
Kao HajMame PeJOBHE yIpaBHE jenuHuue, Oynyhu na Haxuje, Kao Mame
jemuHUIe, HUCY TIOCTOjajie Y CBUM Ka3zama.” OCHOBHE KOHTYpE OCMaHCKe
ympaBe Hacnenanhe AycTpo-Yrapcka. 3aapikaHa je TepUTOpHjaTHa Tojena,
C TUM IIITO j¢ HOBOIIA3apCKU CaHIIaK M3/IBOjeH M3 OOCAHCKOT BHJIajeTa U
MPUKJBYYEH KOCOBCKOM, JIOK j€ IPEOCTANHUX IECT JIMBA IPETBOPEHO Y OKPYTE.
Kaze cy tpanchopmucane y korape, a Haxuje y KOTapcKe MUCIOoCTaBe. 3a
Pa3iuKy O OKpYTa, Yhju ce Opoj TOKOM ayCTpO-yrapcke yrpase Hije Membao,
Opoj KoTapa M KOTapCKUX UCIIOCTABA je BapUpPao y 3aBUCHOCTH O JIOKAJTHUX
notpeba.® 3emasbekuM ycTaBoM u3 1910. roquHe HUCY U3BPIICHE HUKAKBE
CYIITHHCKE TIPOMEHE y YHyTpammoj ynpaBu. bocHa n Xepuerosuna je
ocTala jeIMHCTBeHO 1 3ace0HO aIMHHUCTPATHBHO MOJIpydje ca 3eMabCKOM
BJIJIOM, MoJIpel)eHOM 3ajeTHIYKOM MUHHUCTPY duHaHcHja y beuy.’

! Ferdo Culinovi¢, Drzavnopravna historija jugoslavenskih zemalja XIX i XX vijeka (Hrvatska,

Slavonija i Dalmacija, Istra, Srpska Vojvodina, Slovenija, Bosna i Hercegovina), 1, Skolska knjiga,

Zagreb, 1956, ctp. 277 — 278.

HUcro, 128.

Milan Smrekar, Prirucnik za politicku upravnu sluzbu u Kraljevinah Hrvatskoj i Slavoniji, 1,

Zagreb, 1899, ctp. 131.

4 Ivan Beuc, Povijest institucija drzavne viasti u Hrvatskoj (1527 — 1945), Ahiv Hrvatske, Zagreb,
1969, ctp. 194.

3 Ahmed S.Ali¢i¢, Uredenje bosanskog ejaleta od 1789. do 1878. godine, Orijentalni institut u
Sarajevu, Sarajevo, 1983, ctp. 84.

Y

Eugen Sladovi¢ Sladoevicki, Upravna nauka i upravno pravo Bosne i Hercegovine : za Serijatsku
sudacku Skolu, Zemaljska vlada za Bosnu i Hercegovinu, Sarajevo, 1916, ctp. 113; Mustafa
Imamovié, Pravni polozaj i unutrasnjo politicki razvitak Bosne i Hercegovine : od 1878. do 1914.
godine, Bosanski kulturni centar, Sarajevo, 1997, ctp. 60.

UYn. 1 Zemaljskog ustava (Statuta) za Bosnu i Hercegovinu, Glasnik zakona i naredaba za Bosnu
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VYeraB Kpamesune CpbOuje u3z 1888. rogmHe mnpomucyje
aJIMMHUCTPaTUBHY MOAENTY Ha 15 OKpyTa, y3 Aajby MOey OKpyra Ha Cpe30Be
u ommTuHe.! 3aKOHOM O aIMHHUCTPATHBHO] moaenu u3 1890. romune
YTBpEHO je M KOju Cy TO OKPY3H : BaJbeBCKH, BPAHCKH, KparyjeBauKH,
KpajUHCKHU, KPYLIEBAYKHY, MOPABCKU, IIMPOTCKH, TOAPUHCKH, IIOAYHABCKH,
MOKapeBaYKy, PyJTHUYKH, THMOYKH, TOITMYKH, Y)KHUKH U IPHOPEUYKH.
I'pamoBu beorpan n Hu cy no6unu 3acedne ynpase.” Hekosuko roauna
KacHHje, yKUHYT je LPHOPEUKHU OKPYT, aJIH j€, ICTOBPEMEHO, OCHOBAH HUIIKU
OKpYT, 1a je YKymnaH O0poj okpyra octao ucti.'’ beorpaacku u cMeiepeBcKu
OKpYT cy 00pa30BaHH MOAEIOM JOTaJallkber MOJYHABCKOT OKpyra.'!
OxpysKHa mmojienia je yoonndeHa OCHUBAmbEM YauaHCKOT OKpyTa,'? unMe ce
yKynas 0poj okpyra roreo Ha 17. Yeras u3 1901. ronuHe HHje ce 1OTHIIA0
OKpY’KHE Tojiene, kao Hu oHaj u3 1903. roxuHe. YcraBoTBOpall je, HAKOH
Majckor mpeBpara, U30CTaBHO OpOj OKpYyTa, 3aJAp>KaBIIU CAMO HAYCIHY
noJeny Ha oKkpyre, cpe3oBe u onmrrune.'* [lo ocnobohemy Crape Cpbuje u
Maxenonuje 1912-1913. ronune, HOBH KpajeBH Cy nojiesbeHr Ha 11 okpyra
(pujenosbCKy, HOBOMA3aPCKH, IPUIITHHCKY, IPU3PEHCKH, KYMaHOBCKH,
CKOTIJBAHCKH, TETOBCKH, IIITHUIICKH, KaBaJapCKH, 1e0apCKu 1 OUTOJLCKH).

[HonuTuka UeHTpajdu3alnMje W H3Tpadibe IPKaBHOT amapara y
Upnoj I'opu 3a Bpeme Ilerpa 1 u Ilerpa 1I, a Hapounto kHe3a danwuna,
n3Henpuhe HOBY TUN opranu3auuje. Haxujcky nogeny 3aMeHuiIa je moaena
Ha KareTaHuje, 4uje Cy ce rpaHuLe YITIaBHOM MOgyapase ca IIEMEHCKHUM.
bux je y Bpeme kue3a Jlaamma 6mito 40 u Iy Xuie cy Kao Mmojyra jadama
LIEHTpaJHE BIacTH. BiiagaBuHy KHe3a 1 kpajba Hukone kapakrepuIry uecte
M3MeHe, 1a 01 3aKOH 0 aJIMUHUCTPATHBHO] moaenu u3 1910. romqune yTBpauo
obnacTy, Kao jeJMHULIe JJOKaIHe ynpase Tpeher cTenena, u KareTanuje, Kao
jeIMHHUIE IPYTOT CTEIeHa, 11a je JIokaHa ynpasa y Lipaoj l'opu, youn [TpBor
CBETCKOT para, opranu3oBana y 10 obmactu u 56 kaneranuja.'

i Hercegovinu, 22. februar 1910, ctp. 18.
UYn. 5 Yerasa KpameBune Cpouje ox 1888. roqune, Cpncke nosune, 6p. 282, 23. nenembap 1888.

Un. 1 u 5 3akonHa 0 aamuHUCTpaTHBHOj oaenu KpasseBune Cpouje ox 15. mapra 1890. roaune,
Cpncke Hogune, Op. 67, 24. mapt 1890.

Y. 1 u 2 3akoHa 0 u3MeHaMa y 3aKoHYy O aJIMUHUCTPAaTHBHOj nozaein Kpabesune Cpouje o 17.
(hebdpyapa 1896. ronune, Cpncke Hosure, 6p. 43, 25. Gpedbpyap 1896.

Y. 1 u 2 3akoHa 0 MU3MEHaMa U JIoNyHama y 3aKoHy O aJMHHHCTPATUBHO] noaean KpasbeBune
Cpowuje ox 24. janyapa 1900. ronune, Cpncke nosune, 6p. 22, 29. janyap 1900.

Yo 2 3akoHa 0 U3MEHAMa M JI0IMyHaMa y 3aKOHy 0 a IMHHHCTPaTuBHO]j moaenu Kpameuue Cpouje
on 10. anpuna 1902. ronune, Cpncke nosune, 6p. 81, 11. anpun 1902.

Y. 5 Yerasa Kpasseune Cp6uje o 1903. rogune, Cpncke nosune, 6p. 127, 7. jyu 1903.

Mupocnas Ceupuesuh, Jlokanna ynpasa u pazeoj Mooephe cpncke opiucase : 00 KHeHCUHCKe 00
onmwumuncke camoynpase, bankanonomku uactutyt CAHY, beorpan, 2011, ctp. 554 — 555.

Dordije Blazi¢, Sistem lokalne samouprave (Teorijsko, medunarodno-pravno, komparativno i
pozitivno-pravno), Fakultet za drzavne i evropske studije, Podgorica, 2011, ctp. 210 —211.
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3. BUJOBIAAHCKHN YCTAB

AJIMHMHUCTpaTHBHO-TepUTOpHjaiHa noxena y Kpassesunu Cpoa,
Xpsara u CrnoBeHana onrteperuhe cpricko-xpBarcke OTHOCE Y HOBO]j PKaBU
CKOpO JI0 Ta4yKe KJbydama. HakoH n3bopa 3a YcraBoTBOpHY cKymmtuHy 1920.
roJlMHe, OpraHu3alija JOKalHe ynpase nocrahe mpBopaspeHa ycTaBHa U
MOJUTHYKA TeMa. BUIOBIaHCKH ycTaB 03HA4YMO je TpUjyMd yHUTapHOT
MPUHIMIE, OAPENUBIIN MOy Ha 00NAaCTH Kao yNpaBHE U caMOyIIpaBHE
jenuHUIe, 00pa30BaHUM IpeMa HPUPOJHUM, COLHU]aTHUM U €KOHOMCKUM
npujauKama, npu 4yemy Hucy morne umatu Buie oz 800.000 craHoBHHKA.
Pememe je y ceOn HOCHIIO U3BECHY KOHTPAAMKIIH]Y, jep Cy MPUPOITHO-
reorpad)cke ¥ eKOHOMCKE IIeJIMHE MOTJIe MMAaTH BHILE O Ha3HaYeHOT Opoja,
ma je, Kao jeHa BPCTa MPUBUIHOT KOMIIPOMHUCA, TO3BOJEEHO CIIajarbe JIBE
WIH BUILE MambUX 00JacTH, y3 YCJIOB J]a HU HOBa OOJIACT HEMa BUIIE O]
800.000 craHoBHUKA. '

Y OCHOBH yCTaBHOI' PelICHa, CTajalio j€ UCOJIOIIKO U TOTUTUIKO
onpenesberse Biajae Huxone [Nammha n pagnkaicko-1eMOKpaTcKke KOAIUIHjeE.
Ha uneonomko-HalimoHAIHOM TUIaHy, BepoBaio ce na cy Cpou, XpBatu u
CIioBeHIM jeaH HapoJ] ca TPH IUIEMEHCKa MMeHa. 3a/1aTak YHUTapHe JApKaBe
je na 'y kpahem mim qyxeM BPEMEHCKOM MEPUONY ,,HCTOIH  Pa3IndyuTe
IUIEMEHCKE MACHTHUTETE y KOPHCT jeIMHCTBEHOT HALMOHAIHOT. YHUTapHA
Jp>KaBHA OpraHu3aiyja Tpedasia je moCayKUTH Kao JyrocjaOBEHCKH ,,melting
pot*, xoju Ou y mpencrojehum JerieHrjaMa HCKOBAO HOBY jYTOCIOBEHCKY
Hanujy. Ha ycTaBHOM M MOJIMTUYKOM TUIaHY, YHUTapU3aM je TIIOpHU(pHKOBaH
Kao HajOosbu HaunH 00e30ehema yHyTpallme CTabMIIHOCTH U Cy30Hjama
MOTEHIMjaJTHOT cerapaTu3Ma U UpeleHTH3Ma. AHAJIOTHO TOME, CTPaHKe
okyrubeHe y [lammuheBoj Biagu oxbaruire cy denepani3amM U ayTOHOMU]jE
Kao MHCTPYMEHTE JprKaBHE JIE3MHTErpaluje, KOju crpeuaBajy TpajHH]jy
YHYTpAIllhy XOMOTeHH3a1Hjy. 300T TOra Cy MTama yHyTpalmer ypehema,
U ca BHUM YCKO Be3aHa aJIMUHHUCTPATHBHO-TEPUTOpHUjalIHA OpraHU3allnja,
nocrana KJby4Ha.

BunoBnaHcku ycTaB HHje TPONKCcao Opoj 00JacTH, ajid je, CXOIHO
1. 95, 60 U3BECHO J1a 3aKOHO/IABAIl HHj€ MOTA0 YCTAaHOBUTH Mambe o1 15,
ITO je OMJIO JI0BOJBHO 3a pa3Oujarme HaclieheHUX HCTOPH]CKUX IIeJIuHA. 3a
cimy4aj 1a HaposHa ckymmuTiHa y MpONMCaHNM POKOBHMA HE JOHEce 3aKoH
0 MOJIEJIN 3eMJbE Ha 00JIACTH, O aJIMUHUCTPATUBHO] MTOJICIIH PelaBajio Ou ce
ypenbom. Ypemdomasaill je yHarpe OM0 Be3aH U3BECHUM OTpaHUYCHUMA.
[IpBo, y XpBarckoj u CiaBOHHjH MOTJIE Cy C€ 00pa30BaTH CaMO YETHUPHU
obnactu. [lpyro orpanndeme ce ogHocwio Ha Llpuy Topy, koja je, ca
16

Y. 95 Yerasa KpasseBune Cpba, Xpsara u CnoBenana, Cnyocoene nosune Kpamwesune Cpoa,
Xpsama u Cnosenaya, 6p. 142a, 28. jyn 1921.
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rpanunama u3 1913, ronuue, 6mia 3aceOHa 00acT, ca OOKOKOTOPCKUM
KOTapoM, aJr 0e3 TIJheBaJLCKOT | 0jeNtonosbeKor okpyra. Tpehe ce ogHOCHIIO
Ha bocHy u Xepuerosuny, unje cy ce oonactu Tpedaie popMuparTu y lieHUM
HCTOPH]CKUM OKBHPHMA M OHO je 00aBe3WBaJ0 KaKO 3aKOHOAABIIA TaKo U
JIOHOCHOLIA ypende. YpenOosasail je 10JaTHO OrpaHUu4eH 00aBe30M Ja He
MeHa 3aTeueHO CTame, Ma O JA0Talallkbi OKPY3H (DYHKIIHOHHCATH Kao
00nacTH, 10K ce aIMHHUCTPATHBHA MO/IeNIa He N3BpLIM 3aKkoHOM. Criajame
00CaHCKOXEPIIETOBAYKUX OOJIACTH BPILNHU C€ IMOJl OTS)KAHUM YCIIOBUMA,
jep obyacHe CKYMIITHHE JIOHOCE OJUTyKy BehmHOoM ox 2/3, 10K ce TakBa
kBayM(uKoBaHa BehrHa HE TPaXK! 3a CIajame 00JacTH y OcTaTKy 3emisbe. 1y
OBOM CIIyuajy je BaKWIO orpaHuuee o MakcuMainuo 800.000 craHoBHUKa
o obmactu.’

Ob6nacHa nogena bocHe n XepueroBuHe pesyaTar je cropasyma
PaIUKAJICKO-IEMOKPATCKEe KOAIHIIHje W JyroCIOBEHCKE MYCIUMAHCKE
opranusanuje. [lammuhesa Biaja, oopasosana 1. janyapa 1921. ronune, Huje
MMaa HaTrnoJoBUYHY BehuHy 3a u3rnacaBame Ycrasa. [IperoBopu cy BoheHu
napasenHo ca CaBe3oM 3eMJbOpaHUKA U JyroCIIOBEHCKOM MYCIHMAaHCKOM
opranmzaijom. CaBe3 3eMJbOpaHIKA, KOjH j€ CBOje MaH/IaTe JyroBao CKOPO
MCKJBYYHBO CPIICKOM OMPAYKOM TEITy, TIOAPIKAO j€ KOHIIENT YHUTAPHE JpiKaBe
U jeJIMHCTBEHE YIIPaBe y 11eJ10j 3eMJbH, Y3 MPUMEHY IMTPUHITHIITA CAMOYITPaBE
Ha CBUM HUBOWMA, MPUOIMKUBIIMA CE YCTABHO] MOJUTHLU CTpaHaKa Koje
cy moap:kasaiie Biaaay.'® Otyna je npemioxkeHa aIMUHUCTPATHBHA TTOJIe/a
Ha 00yacTH, cpe30Be U OMUTHHE'’ OMia Ha JIMHUjHU BIAJAMHOT YCTaBHOT
npeanora. Ca apyre crpane, JyrocjioBeHCKa MyCITMMaHCKa OpTraHU3aIlnja
ce OmpeJIeNTuiia 3a ACHEHTPATN3AIH]y Ha TeMeJby HCTOPH]CKHUX TTOKpajiHHa. >
Haxo ce meHo BO)CTBO ,,lipaBiaio‘ 1a HUje 3a MOKpajuHe 300T HCTOPH)CKUX
WM NOJMUTHYKKUX Beh MCKIbY4HBO yrpaBHUX pasinora,’’ Ouio je jacHo na
je 3eMJbOpaTHUYKH HanpT Ommku npeiory Ilammhese Bnage. Mehytum,
HACTOjame BIAJAMHOT OJ0Ka Ja Npuao0Hje HEeKy Ol HECPIICKUX Ipyma U

7 Y. 135, ct. 1 — 3 Yerasa Kpamesune Cpba, Xpsara u CroBeHara.

8 [Ipoecpam Casesa semmopadnuxa, | opesvak, tauka 4 (yHytpaume ypehemwe), beorpaz, 1919;

Haypm npocpama /lemoxkpamcke Cmpanxe, | onespax (Omura nonuruka) u Il onessax (YHyTpaiima

nonutuka), Hosu Can, 1920; Ilpoepam u Cmamym [lemoxkpamcke cmpanke npummenu Ha

3emasmckom konepecy [lemoxkpamcke cmpanke 00 30. u 31. okmobpa 1921. 200. y Beoepady,

onesbak I u 11, beorpan, 1921.; 3axmyuyu 3emamcke Paouxanne Konpepenyuje o npoepamy : na

odan 25 — 28. Cenmembpa 1920y beozpady, Haponna pagukanna crpanka, beorpan, 1920.

Y. 82 Ilpemnora ycraBa 3emibopagHuuke crpanke, Haypm Yemasa 1921 : npeonosu, donyne,

Muwbera u npumedde na npojekam Budosdanckoe ycmasa, 6e3 TOAUHE U M3/1aBaya.

2 Y. 4 Hanpra ycrasa JyrocioBeHCKOI MyCIMMaHCKor Kity0a, Haypm Yemasa 1921 : npeonosu,
donyne, Muwibera u npumeode na npojekam Buoosdanckoe ycmasa, 6€3 roauHe U H31aBaya.

2l Tosop M.Cnaxe Ha VI cennnum YerasHor onbopa 9.¢ebpyapa 1921., Cmenozpaghcke benewre.
Pao Yemasnoe 006opa Yemasomsopue ckynumune Kpawesune Cpba, Xpeama u Cnogenaya, 1,
beorpan, 1921, ctp. 54.
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ckioHocT JMO nonymramwy y nomeay aAMUHICTPATUBHE MOJieNe, YIHHUIIA
je capanmy Moryhom. OncTymame o TOKpajuHCKOT ypehema, KOMIeH30BaHO
je IpyruM J00UIMMa, 1a U OTPaHHYCHEM KOje Ce OIHOCHIO Ha BocHy u
XepieroBruHy, Kako Ou ce 00e30e/uia 3aITuTa MyCIIMMaHCKe TIOITyJIalnje
O] OTEHIIM]jaJTHEe Majopu3allyje.

CaecHna na criopazym ca JMO 10BoIM y TUTamke MIPUHIIAT HeTallije
ncropujckux rpanuna, [lamwmheBa Bmaga je ca YcraBHUM oabopom,
peBuampana npemjokeny wiad 135, omoryhusimm u3/iBajame ONMIITHHA U
Cpe30Ba U3 cactaBa 00J1acTH ca rojipy4ja bocHe 1 XeplieroBuHe u npuajame
ZIPYyTOj, Y3 OMIIN]jy JIa C€ FHeHEe OIITHHE M CPE30BH MOTY TPHUIIOJUTH YaK
u obnactuMa koje Oymy oOpa3oBaHEe BaH K-EHUX MCTOPUjCKUX TpaHuIa. 1
OBe Mame U3MeHe cy Moryhe Toj ycIioBoM Jia ce 006e30e1n TpomeTHHCKa
MOZIPIIKA BUXOBHX CaMOYIIPaBHUX MPEICTaBHUIITABA U 07j00peme Hapoane
ckymmtune.?? Jlomarak je u3a3Bao HE3aJ0BOJHCTBO Tociaanuka JMO y
CKynmITHHY, KOjU Cy CMaTpajiy J1a ce ’hHMe HapyllaBa paHuje rapaHToBaHa
TEPUTOPHjaTHA KOMITAKTHOCT OOCAHCKOXEPILIErOBaYKUX MyCIMMaHa, aiu
Cy, ¥ IIOpeJ1 Tora, Iiacaiiv 3a Ycras, ycBojeH 28. jyna 1921. ronune.

4. YPEJBA O ITIOAEJIN 3EMJBE HA OBJIACTU

VY npenasnum Hapehewmnma Bugosnanckor ycraBa yrBpheHu cy
POKOBH 3a TOHOIIIEH-¢ 3aKOHa O TI0/IeN 3eMJbe Ha oOacTu. Biana je 6una
nyxHa 1a HapomHoj CKyNIITHHY IPeIoKK HALPT 3aKOHA Y POKY O YeTUPH
Mecena. CKyniuTrHa Ou 0 leMy MOpaJia OJITyYHTH Y POKY Ol TPH Mecella, a y
CYNIPOTHOM OU ce MPUMEHHO0 Kpahu OCTyIaK 3a 13jeAHaueHhe 3aKOHOIABCTBA.
AKo 3aK0H He OM OO yCBOjeH HHM 1O KpaheM MOCTYNKYy y pOKy Of JiBa
Mecela, aIMIHICTPATHBHA MofieNa u3Bpia ou ce KpameBckoM ypenoom.>
[Mammhesa Biaaa je, CXOMHO TOME, MOJHEA MPEIOT 3aKOHA O MOACH Ha
26 ob6nactu. Ha Teputopuju Hekanamme Kpassesune CpOuje oOpa3oBaso
ou ce 10 obnmactu (Oeorpancka, Irymaaujcka, OpaHUYeBCKa, MTOJIPUHCKA,
HUIIIKA, pallika, KOCOBCKA, CKOTICKa, OMTOJbCKa 1 00acT rpajaa beorpana),
Ha moapy4jy XpBarcke ca CrnaBoHHjoM TeT (3arpedavka, BapakIMHCKA,
ocujeuka, KpajuIika u obnact rpaja 3arpeda), boche u Xeplieropuse uetupu
(capajeBcka, Bpbacka, Ty3JaHCKa M MOCTapcka), Jlanmanuje nee (CrumTceka
u ayoposauka), CioBeHuje aBe (JbyOJbaHCKa M Mapubopcka), Bojeoaune
2 LXV cennuua Yerasror ogbopa 27 jyna 1921.rogune, Cmenozpagcke benewre. Pao Yemasnoe
o00bopa Yemasomsopne ckynumune Kpawesune Cpoa, Xpeama u Cnosenaya, 1V, beorpan, 1921,
crp. 139.

3 Toeop M.Cnaxe Ha LXI penoBHOM cacraHky YcraBoTBOpHE cKymnuituHe 27 jyHa 1921.roause,
Cmenoepaghcxe benewre Yemasomsopne ckynumune Kpawesune Cpoa, Xpeama u Crosenaya,
II, Beorpan, 1921,ctp. 9 — 10.

2 Yn. 135, ct. 1 Yerasa KpasseBune Cp0a, Xpsara u CioBeHaria.
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nBe (bauka u motucka) u Lpue T'ope jeana obmact (3eTcka).? Tpemioxkena
nojieria TeXKUIA je PEBa3UIIaKEhy PAHUjUX AIMUHUCTPATHBHUX IPAHUIA
Y UCTOPHU]CKHUX IIeIMHA, 300T TOra je KOCOBCKa 00JIacT 00yXBaThiia OKpyre
U cpe30oBe ca 00e CTpaHe HEKaJAllllhe CPIICKO-TypCKe TPaHuIle, 0K ce
Oeorpajicka o0sacT mpolmpuia Ha nojapydja ceepao o Case u [lyHasa. Ox
niect 60CaHCKOXEPIErOBAYKUX OKPYTa CKpOjeHa Cy YETHPH, 0CaM XPBATCKO
JKyTaHHWja je CBEJICHO Ha IeT 00J1acTH, JIOK je Y MaKeOHUjU ceiaM OKpyra
Tpebaso TpaHchopMucaTh y JBE OOJIACTH.

Pa3Boj nmonuTnukux npuirnka kpajem 1921. ronuHe U MOYETKOM
1922. ronuHe HUje UIao Y MPHUIIOT JOHONIEHY 3akoHa. Kpu3y paamnkancko-
JIeMOKpaTcke koanuije u octaBky [lammheBe Biane neunemoOpa 1921.
TOJIMHE TIPATWJIM CY U JIPYTH HEMOBOJAHH MOMEHTH, MOMYT yOeI/bUBE
nobene Xpparckor Oyioka Ha M300pUMa 3a IPaJICKO 3aCTYNCTBO Ipaja
3arpeba cpennHOM JierieMOpa U 0TBapama ,,XpBaTCKOT muTama‘* y HapomHoj
CKYIIITUHH jaHyapa 1922. rogune. Y camoj PagukanHoj crpanuy 6uio je
MUIIJBEHa y IPHUJIOT ITPeTBapama noctojehnx okpyra n xKymnanuja y oomacT,
0e3 nkakBux u3MeHa. CHTyalujy Cy JIOJAaTHO KOMIUIMKOBAJIU IJIAHOBU
XpBarckor 05I0Ka TTOBOJIOM OfipKaBama Mel)yHaponHe KoH(epeHIje y
‘Benosu anpuna 1922. ronune. To cy OMiIH KJbY4HU pa3iio3u KOjH Cy HaBEIIU
Hukooy [Tammha ia ce onpeeny 3a mponyInTame NPOMUCaHuX POKOBA, KAKO
01 ce 0 00TaCHO] TIOIENH OIYUIHIIO YPEIOOM, YMECTO 3aKOHOM. >

VYpenba o momenu 3eMibe Ha oOmactu joHeTa je 26. ampua 1922.
rogune. KpasseBuna Cpba, XpBara u CiioBeHala aJMUHUCTPATHBHO je
nofieJbeHa Ha 33 obmactu. Ypendonasall je OMO Be3aH OMIITHM yCTaBHUM
NPUHIMIINMA, aJld W MNOoCeOHUM orpaHudemuMa. HajkoHKpeTHHje
OrpaHHYemE je mporurcano Oam y nmorteny bocHe n Xepreropune, ma je
IIeCT MeCT 00CAHCKOXEPIIErOBaUYKUX OKpyra Tpanchopmucao y oobmactu.”’
CBux mect obiracTu UMalie ¢y oAroBapajyhy mpupomHo-reorpadcKy u
COLIMjaTHO-€KOHOMCKY OcHOBY. Ty3iiaHcka o01acT yoKBHpeHa je pekama
JprHoMm Ha uctoky, CaBom Ha ceBepy M bocHOM Ha 3amajy; MOcTapcka je
oOyxBaruiia HajBehu geo XepueroBuHe ca qonuHoM Hepetse; BpOacka je Ha
ceBepy Aocesaina 1o YHe u CaBe, a Ha UICTOKY 10 bocHe. buxahxka o0nacT je
oOyxBaruia noapydje LlasuHcke kpajuHe, JIOK Cy capajeBcka M TPaBHHYKA
YKJbYUHIIC 3HAUAjHE JICTIOBE UCTOYHE U 3amajiHe bocHe, 0OJITHOCHO TOpPHHU TOK
Bocne u Bpbaca. N3y3es duxahke, ocrane 60caHCKOXepLEroBauke 00IacTu
Cy TMOBPITMHOM TEPHUTOPH]je OWIIe M3HA TIPOCEKA, aJIH Cy CTBAPH ApyTaduje

Ilonena semsbe Ha obnactu®, Ilonumura, 06.11.1921, 6p. 4863, ctp. 1 — 2.

% Bophe B. Cranxosuh, ,,Anmunncrparusha noxena Kpasesuue CXC*, Memopujcku enachuk, 6p.
1-2, Beorpan, 1981, crp. 3740.

Y. 1, c1. 28 — 33 Ypenbe o noxeinn 3emibe Ha obnactu, Cryoicoene nosune Kpawesune Cpoa,
Xpsama u Cnosenaya, 6p. 92, 28.anpun 1922.
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cTajajie KaJ je ped 0 CTAHOBHHUIITBY. 300T ciiabuje HaceJbeHOCTH, CaMo Cy
BpOacKa M Ty3JIaHCKa OWiIe U3HA jYTOCIOBEHCKOT MTpoceKa.

VYpenbonasan je u y ciydajy LlpHe I'ope HeaBocmucieHo Ouo
orpanuyeH 4iaHoM 135 VYcrapa. 3eTcka o0nacT, 9Mju je OCHOB YHHMIIA
Lpna 'opa, TeputopujaiHo je 6una tpeha y Kpassesunun CXC, anu ciabo
HaceJbeHa, 300T MPUPOHO-TeorpadcKe KOHPHUTYpanrje TepeHa. YOKBUpeHa
MPUPOAHA IeNTMHA ca peKoM TapoM Ha ceBepy W JajpaHCKHM MOpeM Ha
JyTYy, Ha 3amafy je nmana XepleroBiHy, ca TpaHuIIoOM U3 100a bepauHckor
KoHrpeca. MeljyTiM, Ha HUCTOYHO] cTpaHu OOyXBaTHIIA je U METOXHjCKU
okpyr,? Tako 1a cy menu Hajsehu rpagosu owan [leh u HakoBuia 10k je
[eTnibe, ka0 00TACHO CEeaUIITE, OMIIO TEK YeTBPTO.?’

VYcTaBHO OTpaHHMuYeHE 3a XPBAaTCKy HHUjEe Y TOj MEPH CITyTalo
ypenboziasiia, 0CTaBUBLIN My ACTUMHYHY c1000ay. OcaM cTapux KylaHuja,
ca U3BECHOM HICTOPH]jCKOM TPAIHIIN]OM, TpaHC(POPMHUCAHE CY Y YETHPH HOBE
00J1aCTH, KOje Cy MOBPIIMHOM U TOMYJIAIM]OM OJICTYIIAJIE O/ OCTAaTKa 3eMJbE.
[Ipumopcko-kpajutika U ocujedka odmact cy aBe HajBehe Tepuropujanae
jenuHuIle, JI0K Cy 3arpedadyka 1 ocujeuka ooact qeMorpadcku mpembadniie
y ofHOCY Ha ocrtaie. CpeMcka 001acT, Kao 3a0Kpy)KeHa NIPUPOIHA LEeTNHA
usmelyy Jlynasa u CaBe, ocTana je y rpaHdIlaMa paHuje cpeMcke xymnanuje.>
Ocrane Tpu cy pe3yirar CyIITHHCKE TePUTOPHU]jaIHE IIPEKOMITO3UIINje, Maja
ce HH BbUMa He MOTY OCIIOPHUTH KapaKTepUCTUKE MPUPOTHO-TeoTrpadCKux
1 ekoHOMCKHX jenmauma. Ocujeuka odmact je oOyxBarmia Hajsehn geo
CnaBoHuje, yKJby4HBIIN BUPOBUTHYKY, TOKELIKY 1 HajBehu 1eo OjenoBapcko-
KpIDKeBauKke JKyTmaHuje. 3arpedadka o0act je o0yxBaruiia caMo JIeo MaTHIHe
3arpebauke KynaHuje, ajld je TepUTOPHjalTHi TYOUTaK Ha jy>KHOj CTpaHu
KOMIICH30BaH INPHITajabeM Ielle BapakJMHCKE JKyIaHuje U JBa KoTapa
0jenoBapcKo-KprKeBauke xkymnanuje (kotapu Yaszma u Kprkesin).*!

UeTrBpTa 00MacT — MPUMOPCKO-KpPajUIIKa — IMPOCTHpaNa ce Y
jyrozanagHoM aeny Xpsarcke. OOjeMHUBIIM JBE KyHnaHUje (JIUYKO-
KpOaBCKy ¥ MOZAPYIIKO-PHUjEUKY) U TeT KoTapa 3arpebauke (Bprun Mocr,
I'muna, JIBop, Kocrajuuna u [letpuma), mpuMopcKo-Kpajuiika o0nacT je
3a0KpYy’KHUIIa CBe TepuTOpHje jyxkHO o1 peke Kyne.*? Ha uctoky, omehena je

Yn. 1, ct. 25 Ypenbe o noxenu 3emMibe Ha 001acTH.

JlebunutuBHu pesynTaTy momuca cTaHOBHULITBA : ox 31.janyapa 1921. rox., Omra apxaBHa
craructuka Kpasmesune Jyrocnasuje, Capajeso, 1932, ctp. 102 — 103, 126 — 129.

3eMyH je, Kao rpaj BaH cacTaBa CpPEMCKE JKylaHHje, IPEIIKOM H30CTaBJbeH U3 cacTaBa 00IacTH,
any je, ucrpaBkoM Maja 1922. roaune, NpUKIbYUeH cpeMcKoj obnactu (Sluzbene novine Kraljevine
Srba, Hrvata i Slovenaca, br. 109, 19. maj 1922.).

Y. 1, ct. 4 Ypenbe o nozenu 3emMibe Ha 00IacTu.

Yo 1, cr. 3 Ypenbe o moxenu 3eMibe Ha obmnacTu. Jla 61 cBa Hacesba jyxHo o Kyme ymua y cacras
TIPUMOPCKO-KpajuIKe obracTh, ypendonasar je u3asojuo Tpu ommruse (lyra Peca, Herpetnh
u PubHUK) kapioBadkor korapa u omutHHy Jlacuny korapa IlncapoBuna u3 cacrasa 3arpebadke
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JIBOBEKOBHOM r'paHuIloM ca bocHoM u XeprieroBuHoM, oJfHOCHO OruxahkoM
u BpOackom oOmnamrhy, Ha jyry u 3amany JlanMamujom w jaapaHCKOM
00ajoM, YMMe ce cTBapao yTHCAaK O HAYEIHO] UCIYyHEHOCTH YCTaBHUX
kputepujyma. [Ipumopcko-kpajuiika odiact je Mopana 6utu yBehana Ha
ymTp6 3arpedauke, jep orpannueme of 800.000 ctaHOBHMKA HUje MOIVIO
OWTH HCIIOIITOBAHO 300T MPUKJbyUeHha BapKIAMHCKE U Jieia 0jeroBapCcKo-
KpWKeBauKe KyrnaHuje 3arpebaukoj obnactu. Kako je 6poj craHoBHUKA
ocHjedke oOmactr OMo ONM3y YCTAaBHOT OTpaHUYEHha, HU BapaKIMHCKa
KyNaHHja HA TIOMEHYTH KOTapH 0jeloBapCKO-KpHKeBayKe KyIaHuje HUCY
joj Moru OWTH MPUKIbyYeHH. 300T 00aBe3e /1a ce 00pa3yjy caMo YeTHpH
oOacty, peliewe je Hal)eHo y npuIajamy 3arpedadykoj 001acTu, YuMe je
OHa IPOIIMPEHa ca CEBEPHE M CEBEPOUCTOYHE CTPAHE, AT j€ TEPUTOPH)ATTHO
penyKoBaHa ca jy)KHe, y KOPUCT MPUMOPCKO-Kpajuike oonactu. [lopen
MOMYJIAIIMOHUX, €KOHOMCKH Pa3Jio3H Cy WILIH Y TPHUJIOT OBAaKBE IOAEIE,
jep cy nojpydja Hekanamme BojHe KpajuHe, 0JJHOCHO KPajeBH JYXKHO O]
Kyrre, 6unm cnabuje pa3BHjeHH y OHOCY Ha OCTalle XKyIaHuje. 300r Tora
j€ MPUMOPCKO-KpajuIliKa 00JIaCT KperpaHa Kao TepUTopujaaHo Hajeeha, a
o Opojy craHoBHHKa nieTa y KpasseBuan CXC.

OCHOBHY KapaKTepUCTHKY o0iacHe nojeiie CpOuje YMHU YCUTHEHOCT
o0racTi, HAPOUUTO Y HEHOM ceBepHOM Jeny. On 10 Hajmamux o0macTH,
Yak ocaM je 00pa3oBaHO Ha HEHOj TEpUTOPHjH, MoK je melhy 10 HajBehux
“Maa camo JiBe — O6eorpajcky u Ourtosbeky. Hujenna om oBe iBe Benmke
jenuHuIe HUje Omia Ha mojapy4jy npetkymanocke CpOuje. butosbcka
je obyxBarmiia 4nTaBy jy’)kHY MakenoHHjy, TOK ce Oeorpajacka odacr,
ceM rpaaa beorpana u nBa cpe3a Georpajackor oKpyra, Hajeehum nenom
mpoTe3alia Ha noApy4jy BojBoamne. Kako je mpocedHa moBpIIMHA jeTHE
obomactu y Kpamesunu CXC msnocuna 7.545 km?, Behuna obmactu y
Cpbuju cy Omiie ganeko UCIof Mpoceka, HAPOUNUTO Y CEBEPHOM eIy, TTIe
Cy JIOLIpaHe HajMambe jeIMHHIIC — IToJKapeBadKa, ITyMa IijcKa, MOAPHHCKA,
MOpaBCKa, KpyIlIeBadKka U BaJbeBCKA. T€PUTOPHjaTHO Malle, HHCY UMae
HU OpojHY TOMyJanujy, na cy u Mel)y obnactuMa ca HajMame CTAHOBHUKA
YTIIABHOM HCTe. AKO ce y3Me y 003Hp Ja je jyrOCIOBEHCKH POCEK N3HOCHO
npuoamkHo 360.000 craHOBHUKA 10 00nacTH, Mely o0liacTuma Koje cy
WCIIOJ] TIPOCeKa JOMUHHPAjy OHe ca moapydja npenparae Cpouje. Ox 16
obnactu ca mame o1 300.000 ctanoBHHKa, yak 11 je oOpazoBano y Cpouju.
WBan Pubap, npenceaHnk YCTaBOTBOPHE CKYIINTHHE W UCTAKHYTH 4YIaH
JleMoKpaTcke cTpaHKe, cMaTpao je Jia Cy CTpaHauKyd MHTepEeCcH pajuKaia u
JeMOKpaTa OMTHO YTHIAJIM HA aIMUHUCTPATHBHY ITOJIETY, T€ Ja 00JIAaCcCHO
ypehemwe y CpOuju, 300T MONUTHUKO-NIAPTHJCKUX MHTEpPECa MOCIaHUKa

obnactu unme je Kyna y jyrom mojacy rnocrana agiMHHHCTPATHBHA IPAHHIIA ABE OONACTH.
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Bnanajyher Onoka, ofctymna o KoHienra HemTo Behux obmactu, koju cy
MO/IpKAaBaJIM TOCIAHUIM U3 Apyrux Kpajesa Kpamepune CXC.*

AnMuHHCTpaTHBHA Tojena Ha moApy4djy CpOuje BpiieHa je 1o
pa3nmIuTHM OcHOBaMa. Heke oOnmactu cy HacTaBHiIe KOHTUHYHTET PaHHjUX
OKpyra, 0e3 TepUTOpHjaIHUX W3MeHa (IOIPUHCKA, BaJbeBCKa, MOPABCKa,
nokapeBauka, OperajiHuika u kpyuesauka).* [Tojeanne o6macTu ¢y pesysrar
Criajama JIBa WM BUlIe OKpyra. Tako cy Hacraie myMaaujcka (CrajameM
KPYIIEBAYKOT ¥ PYyJHUYKOT OKpyra), THMOUYKA (CIllajareM KpajuHCKOT
U TUMOYKOT OKpyra), OuToJbcKa (crajameM OWTOJHCKOT, OXPHICKOT U
TUKBEIIKOT), palIka (CrajameM pPaIIKoT, 3B€4aHCKOT U Ya4aHCKOT OKPYyTa)
1 y)KHYKa (CrajambeM Y)KUYKOT, 0jeNION0IBCKOT, MIJbEBAJLCKOT U IPH)ETIOJbCKOT
okpyra).”> Y HeKUM CilydajeBUMa, 00JaCTH HUCY PEe3y/ITaT MEXaHHIKOT
criajama JiBa OKpyra, Beh 030MJbHOT TEpUTOPHjATHOT IpeKpajama. Humka
obracT je HacTaja 00jeNmHEeHeM HHINKOT M MUPOTCKOT OKpyTa M JBa
cpe3a BpamCKOT OKpyTa (JIECKOBAYKOT M BIIACOTUHAYKOT), CKOIICKA 00IacT
CIIajarbeM CKOIICKOT M TETOBCKOT OKpYyTa M JIBa Cpe3a KyMaHOBCKOT OKpyTa
(>KETJIMrOBCKOT U KPAaTOBCKOT), BpamkCKa O0JIACT ClajalkeM YEeTHUPH cpe3a
BPabCKOT OKPYTa, JBa Cpe3a KyMaHOBCKOT OKpYTa H j€THOT Cpe3a KOCOBCKOT
OKpyTa, JOK je KOCOBCKa 00JacT cauumbeHa Ol KOCOBCKOT OKpyra (0e3
THIJIAHCKOT Cpe3a KOjH je TMPUKJbYYEH BPamCKOj 001acTH), TOTUTMYKOT U
MPU3PEHCKOT OKPYTa M jaOllaHWYKOT Cpe3a BPamCKOT OKpyra.*

I'panure 6eorpamcke o0macTh, 300T BEHOT IMTUpeHa JoTHHOM Trce,
ucnane cy Kpajie Henpuponse. tbeny ocnoBy unHmm cy rpan beorpan
1 J1Ba cpe3a OeorpajicKoT OKpyra, ainu cy o0yxBaheHr Cpe30BH y JOJIHHU
pexe Tuce cBe o rpanuiie ca Mahapckom u PymyHnujom Ha ceBepy. Tako cy
ce nenoBu banara ca cpe3oBuma IlanueBo, Kopauunia, Benuku beukepex,
Typcku beuej, Uenej, XKombospa, Bennka Kuknnna n Typcka Kamunxa
HallUTH Y H€HOM cacTaBy. M3 cactaBa Oauke XKyIllaHHj€ W3/IBOjEHH Cy W
Oeorpajickoj obnactu npunojenu cpe3osu Cenra, Crapu beuej, XKabam u
Tuten.’” bauka je u3aBojeHa y 3aceOHy obnact 3ajenHo ca bapamom, amu
0e3 cpesoBa y Ilotucjy. banar Huje Hu nipeasuleH kao nmocebHa obnact, Beh
CY BETOBH CPE30BH — KOBUHCKH, OSITOIPKBEHCKH, BPIIAUKH, aTHOyHAPCKH,
34 daaBaHCKU U UTE0C)CKU — IPUKIbYUYCHHU MOAYHABCKO] 00NIacTH, YHje je
cenuiirre 6mio y Cmenepeny.*

3 lIvan Ribar, Politicki zapisi, 1, Prosveta, Beograd, 1948, ctp. 96-97.

3 Y 1, er 10, 11, 13, 14, 20 u 24 Ypenbe o nozenu 3eMibe Ha 001acTH.
3 Y 1, er 12, 15,21 — 23 Ypenbe o nozenu 3eMibe Ha 001acTH.

% Y. 1, cr. 16 — 19 Ypenbe o nozenu 3emibe Ha 001acTH.

37 Yo 1, cr. 8 Ypeabe o mozenu 3eMibe Ha 00iacTy.

3 Y 1, cr. 9 Ypenbe o mozenu 3eMibe Ha 00acTy.
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[Ipumepu Georpajicke U MOIYHABCKE 00NAacTH peIIeKTyjy jacHY
HaMepy ypeadoaaBIa Ja MpeKnHe KOHTHHYUTET MCTOPH]CKUX U PaHUjUX
IpKaBHUX rpaHunia. Bbuxosa cegmmira cy jyxuo ox Case u JlyHaBa, anu
Cy ce mpoTe3aie Ha TEPUTOpHje Koje cy paHuje Ouie y cactaBy AycTpo-
VYrapcke. McTta Hamepa je eBUACHTHA U Y CIy4ajy BpamCKe, KOCOBCKE,
parike u y>)Kudake o01acTh, Koje Cy 00yXBaTuje TepUTOpHUje ca 00e cTpaHe
HEKaIallkhe CPICKO-TypcKe TpaHune. To je JoBenIo 10 HEempaKTUYHHUX
pewema na je Yavyak, rpag Ha 3anaanoj Mopasu, ocTao CeAMIITE 001acTh
y UijeM Cy cacTaBy OWIIU IPHIMYHO YJaJbeHH KOCOBCKOMETOXH]CKU CPE30BU
— MUTPOBHYKH, ByYUTPHCKH U IPEHUYKH, JIOK je beorpas moctao obmacHu
[IEHTap TI0jeIMHUM T'paJOBUMa KOjU Cy Ha TpaHuIM ca Mahapckom n
Pymynujom. KapakTeprcTHUHO je M Jja ce IpU OOIMKOBabY MOMEHYTHX
00JIacTH BOJWIJIO padyHa M O €THOKOH()ECHOHATHOM MOMEHTY. [lonenom
banara nsmely momyHaBcke u Ocorpajicke 00J1acTy peJIaTUBU30BaH je 3Ha4aj
HecnoseHcke Behune (Hemaria, Mahapa u PymyHa),*® 10K je npukibyderne
cpe3oBa ca fecHe obane Tuce Oeorpaackoj 006IacTH UMANI0 UCTU edeKaT
Ha MahapcKy MamHHY y NMOTpaHUYHHM KpajeBuMa mpema Mabhapckoj.
Jyxxna CpoOuja (Pamika, KocoBo, Meroxuja u MakeoHuja) je uMaja CKOpo
n3jeqHadeH Opoj MpaBOCIaBHUX M MyCIMMaHa, Y3 3Hau4ajHy 3aCTYIIJbEHOCT
HECJIOBEHCKUX €THHUYKHX 3ajenHuna ca npuommxno 40% CTaHOBHMIITBA.
Anbancka anconyTHa BehnHa y yeTupu okpyra (3Be4aHCKH, KOCOBCKH,
METOXH)CKHU M MPU3PEHCKH ) U peIaTUBHA Y jeIHOM (TeTOBCKH )*’ aHyITHpaHa je
HOBOM 00JTACHOM ITOJIENIOM, jep Cy AJIOaHIIN ITOCTAIN MalbUHA Y KOCOBCKO],
3€TCKOj, PAILKOj U CKOIICKOj O0IacTH.

Obnacua nogena y CioBenuju u JlanManuju u3BeneHa je y ayxy
ycrasHe nosnutrke [Nammhese Biage. CiioBeHH]a je Mojie/beHa Ha JbYOJbaHCKY
u Mapubopcky obmact.’! O30u/bHHja anTepHATHBA HUje HU MOCTOjala,
jep cy Jbyomana u Mapubop npuponuu uentpu Kpamcke u llrajepcke.
[Monena CroBeHuje ce HaMeTana cama 1o ceOu, Kako 300T YKyImHOT Opoja
CTaHOBHHMKA,*? Tako ¥ 300T HAMepe J1a Ce eMTMMHHHINY UCTOPHjCKa je3rpa
,»TUIEMEHCKOT* ¥ TIOJUTHYKOT OKyTUbama. OBaj APyTH apryMeHT je Onuo
npecynat 3a noxeny Jlanmaiyje Ha CIUIMTCKY H AyOpoBavky obmact,®
jep je Hanmanuja ucnymaBana 00a yCTaBHA KPUTEPHUjyMa 3a OUyBambe
TEPUTOPHUjAITHE IIETIOBUTOCTH.

3 Tlomuc cranoBHUIITBA 13 1921.rouue nMokasao je penarnBHy BehnHy TOBOPHHKA CPIICKOXPBATCKOT

jesuka (42,74%), anu u Harnonosuuny Behuny Hemana (22,51%), Mabhapa (17,52%) u Pymyna
ca uanapuma (12,08%), y3erux 3ajento ([e(pHHUTHBHN pe3yaTaTH IIOMICA CTAHOBHHINTBA : O
31. jamyapa 1921. rox., HaB. feno, ctp. 346).

JleuHUTHBHY pe3ynTaTH MONKCA CTAHOBHUINTBA : Of 31. jamyapa 1921. rox., HaB. meno, CTp.
94-97, 102-103, 106-107 u 116-117.

1 Ym 1 -2 Ypenbe o mojenu 3eMIbe Ha 00TACTH.

4 Crosennja ca [Ipexomypjem je umana 1.054.919 cranosuuka ([leUHUTHBHE pe3yaTaTH MOMICa

cTaHOBHUINTBA : 071 31. janyapa 1921. rox., HaB. nemno, crp. 292-293).
43
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VYcraB u Ypenba cy omoryhwiu criajambe JABE WU BUIIE MambUX
obnacTh, a Ka0 OCHOB 3a TPOIEHY Opoja CTaHOBHHKA MEpOJIaBaH je
moruc u3 1921. rogune.* Pact 6poja cranoBunka mpeko 800.000, koju ce
BPEMEHOM MOTa0 OYEKHBATH, He OM yTHUIIA0 HAa CTATyC OOJIACTH HUTH On
BOJIMO H-EHOM IIeTIarby Ha Mame jeaunuie.* ObaacHe rpaHulie Cy ce, uiak,
MOTJIC MEHATH O/[BajabeM IMOjEeMHUX OIIITHHA WK CPEe30Ba M3 CacTaBa
JeIHEe U MPUKIbYUYCHeM Apyroj odnactu. [IpomMeHe cy 3axTeBasie MprUCcTaHaK
OIMIITHHCKHX / CPECKUX CAMOYTIPABHUX MPEICTABHUINTABA U CKYTIITHHE OHE
00JIacTH K0jOj Ce MpHIIajake BPIIH, Y3 MPUCTaHAK MHUHUCTAPCKOT CaBeTa
1 ono0Opeme MUHHCTPA YHYTPAIIBUX NMOcoBa. [Iponucanu MOCTynak ce
MOTra0 NpUMEHUTH CaMO Yy TOKY IPBHUX IICT 'OAXWHA IO CTyllalkby Ha CHAry
Vpenbe, a HAKOH TOTa CaMO 3aKOHOM.*0

Kao miro je obmacHa nojena bocHe n XepiieropuHe Ouiia u3y3eTak
O]l OIITHX yCTaBHUX IMPHHIIMIIA, TAKO j€ U 3a Clajarhe HEeHNX 00JIacTh
onpehen moceban pexum. M oBae o cnajamy ojuIydyjy oOJsiacHe
CKYIIITHHE, anu ABOTpehnHCKOM BehMHOM, JIOK y OCTAaTKy 3eMJbE TaKBa
BeliMHA HUje eKCIUTUIMTHO Ha3HaueHa. [loceOHa kBamudukoBana BehrHa
on 3/5 je moTpeOHa 3a W3/Bajame IMOjeIMHUX OIIITHHA WM CPE30Ba M3
cacTaBa HEKe 07 0OCAHCKOXEPIEroBaYKUX 001acTH U MPUIAjalkbe APYTO).
V3 carmacHOCT BUXOBHUX CAMOYNPABHUX MPEICTABHUIITABA U OJ00pCHE
Hapoane ckymmTuHe, ONIITHHE W CPE30BH Cy C€ MOIIHU MPHUIOJUTH U
Hekoj ox1 oOmactu BaH bocue u Xepiierosune.?’ O6e30elermbe TporeTHHCKE
BehI/IHC Yy OpeaACTaBHUIITBUMA MOTPAaHUYHUX OIIITHHA WU CPE30Ba
MOTIIO je OUTH OTEKAaHO XeTEPOreHOM €THOKOH(ECHOHAIHOM CTPYKTYpPOM
00CaHCKOXEPIIEroBauyKor cTaHOBHHIITBA. OKOJIHOCT Jia je M 32 OBE Mambe
MOTrpaHUYHE U3MEHE HEOITXO/JHA TOTBP/IA AP’KaBHOT OpraHa, kakea je Haponna
CKYTMIITHHA, Y1) PUCTaHAK HUje TPasKeH 3a UCTE TPOMEHE Y OCTaTKy 3eMJbE,
IpesicTaBjbania je jour jenad ycrymak llammhese Brane JyrocioBeHCKO]
MYCIMMaHCKO] opranuzanuju. Mnak, odnacua noxena y Kpasmesuan CXC
Hehe OuTH ayror Beka, jep he HakOH yBolema IecTojanyapcKke TUKTaType
YCTYIUTH MecTO OaHOBHHAMA, ITo he cankunonucari CenteMOapcKy ycTas
1931. rogune.*® Kao u obnacTy rpe mux, 1 6aHoBuHEe he OUTH KpenpaHe ca

Y. 2 u 3 Ypenbe o mozienn 3eMJbe Ha 0OIACTH.

4 Osgaj cras je y YcraBHOM on0opy Harosectno Mapko Tpudkosuh, MunncTap 3a YCTaBOTBOPHY
CKYIIITHHY, peYrMa Ja ce HUje MUCIIIO Ha Opoj CTAaHOBHHKA ,,KOjU j€ TIOTIyHO YTBpheH 3a cBa
Bpemena‘ (F'osop M. Tpudxosuha na XXXVI cequnun YeraBror oxdopa 21.mapra 1921.rogune,
Cmenoepagpcke benewre. Pao Yemasroe o0bopa Yemasomeopre ckynumune Kpawvesune Cpoa,
Xpsama u Cnosenaya, 111, 3arpe6, 1921, ctp. 127).

4 Ym. 4 Ypenbe o momenn 3eMmibe Ha 00IacTH.

Y7 Ym. 5 Ypenbe o momenn 3eMmibe Ha 00IacTH.

“ Yn. 83 VYcrasa Kpamesune Jyrocnasuje, Cnyocoene nosune Kpawesune Jyeociasuje, 6p. 200,

3.centembap 1931.
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HaMepoM Opucama eTHOKOH(DECHOHAIIHUX U UCTOPH]CKHX KOJECKTUBUTETA
1 yCIIOCTaBJbara YBpIIhe yHyTpallkhe HHTETpaIlije.

5. 3AKJbYYUAK

[IpBa jyrocioBeHCKa JpkaBa Cyodmja Ce Ca KOMIUIEKCHHM
npobieMoM HUBeNanuje HacieheHHMX aJIMHUHHCTPATHBHUX IeJIUHA.
VYautapusam, cyonuMupan y BugoBnanckoM ycraBy, TpacHpao je ImyT
Ka MaJuM obiiacThiMa, 0oOpa30BaHMM Ha MPHUPOIHUM, COLHUjaTHUM M
eKOHOMCKHMM mapamerpuma ca Hajsuire 800.000 cranoBHuKka. [lomena je
u3BplIeHa Ypenoom, 300r yera je ypeadoaaBail OMo CyodeH ca OpojHUM
orpaHMYeHUMa. ATMUHUCTPAaTUBHA 1ofieNia Y bocHU n XepueroBuHy je
M3BpILIeHa TpaHCHOPMAIIMjOM PaHUjUX OKpyra y o0yiactu, 0€3 MKaKBUX
n3MeHa. Mako je ocHoBHa nHTeHnuja [lammhese Bnage Omira ycmepena ka
eMMUHAIUJH UCTOPUjCKUX, APKABHOMPABHUX M €THOKOH(ECHOHATHUX
LenuHa, y ciry4ajy bocHe n XepuerosuHe je, unax, Ouita nmpuayheHa Ha
yCTynKe JyrocnoBeHCKOj MyCIMMAaHCKO] OpraHU3aliju, Koja je TexXuiia
OYyBamy TEPUTOPHjaTHE KOMITAKTHOCTH MYCJIMMAHCKOT CTAaHOBHUINTBA.
On ocaM XpBaTCKHX JKylaHWja CTBOPEHE Cy YeTUPU 00JIACTH, MaJia U OHE
y PaHHMjUM XpBaTCKO-CIaBOHCKUM TpaHunama. Llpra I'opa je mperBopena
y 3€TCKy 001acT, ca HeIlITO M3MEHEHUM I'paHHIllaMa y OIHOCY Ha CTambe
3 1913. roqune. Ha tepuropuju CrioBeHuje oOpa3oBaHe Cy J1Be 00mIacTu
ca JbyOospanom 1 Mapubopom kao IpuUpogHUM HeHTpuMa. [lanmanmja je
HoJieJbeHa Ha CEBEPHU | jyXKHHU JIeo ca ceaumuruma y Crumuty u [lyOpoBHHKY.
Ha monpydjuma bauke n Banara odopmibeHe cy Tpu 0061acTH, 01 KOjUX
je camo Oauka obnact nmana cenumre y BojBoguan. banar je, ca MmamuM
nenom bauke, monesbeH n3Mel)y Oeorpajcke U MOAyHABCKE 00JIACTH, YHjU
cy ieHTpu omnu jyxao on Case u [lyHaBa. YipaBo oBM IpUMeEpH MTOKa3yjy
crBapHe uusbese [lammheBe Bnane — anynupame Haclel)eHUX HCTOPHjCKUX
nenuHa. VcTr je mabioH MpUMeeH U P OOIMKOBamkbY Y)KUUKE, pallike,
KOCOBCKE U BparmCKe 00J1acTH, Koje Cy 00yXBaTHIIe OKpYyTe U Cpe30Be ca 00e
CTpaHe HEeKaJallibe CPIICKO-TYPCKe IpaHuIe. AJIMUHACTPATHBHY TOJEITY
Kpamepune CXC noceOHO KapaKTepHUIle YCUTHEHOCT 00JIACTH Y UCTOUHUM
KpajeBuMa, HApOYUTO y CEBEPHOM ey Hekanamme Kpassesune Cpowuje.
Wnak, obnactu uehe ayro norpajary, jep he, HakoH yBolemwa 1ecTojaHnyapcke
IMKTaType, ONTH 3aMemheHe OaHOBHHAMA Ka0 HOBUM YIIPABHUM jeAMHUIIAMA.
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OCTAJIN NU3BOPU

&% Hlechunumusnu pesynmamu nonuca cmanoguuwmaea. 00 31.janyapa
1921.200., Onmra npkaBHa craructuka Kpassesune Jyrocnasuje, Capajeso,
1932,

X Barmyuyu 3emamcke Paoukanne Kongepenyuje o npoepamy: na oam 25
—28. Cenmembpa 1920y beocpady, Haponna paaukaina cTpanka, beorpasn,
1920.

*** Hanprt nporpama Jlemokparcke Ctpanke, | onesbak (Ormita nonuTrka)
u Il onespax (YayTpamma nonuruka), Hosu Can, 1920.
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*#% [poepam Cageza semmopadnuka, 1 onespak, Tauka 4 (yHyTpallmbe
ypehewe), beorpax, 1919.

*xx [Ipoepam u Cmamym [emoxpamcke cmpanke npummsenu Ha 3emassckom
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beoepady, onemak 1 u 1, beorpan, 1921.
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Nebojsa Maksimovié¢

DISTRICT DIVISION IN THE KINGDOM OF SHS

Resume

The first Yugoslav state faced the complex problem of leveling the inherited
administrative units. The unitary concept, sublimated in the Vidovdan Constitution,
paved the way for small areas, formed on natural, social and economic parameters,
with a maximum of 800,000 inhabitants. The division was carried out by the Decree
on the division of the country into areas, due to which the decree-giver was faced
with numerous restrictions. The administrative division in Bosnia and Herzegovina
was carried out by transforming the former districts into areas, without any changes.
Although the basic intention of Pasi¢’s government was directed towards the
elimination of historical, state-legal and ethno-confessional units, in the case of
Bosnia and Herzegovina, it was nevertheless forced to make concessions to the
Yugoslav Muslim Organization, which sought to preserve the territorial compactness
of the Muslim population. Four areas were created out of eight Croatian counties,
although also those in the former Croatian-Slavonian borders. Montenegro was
turned into a Zeta region, with slightly changed borders compared to the situation
in the year 1913. On the territory of Slovenia, two areas were formed with Ljubljana
and Maribor as natural centers. Dalmatia was divided into northern and southern
parts with seats in Split and Dubrovnik. Three regions were formed in the areas of
Backa and Banat, of which only the Backa region had its seat in Vojvodina. The
Banat, with a smaller part of Backa, was divided between the Belgrade and Danube
regions, whose centers were south of the Sava and Danube rivers.

It is these examples that show the real goals of Pasi¢’s government - the
annulment of inherited historical and political units. The same template was applied
when shaping the Uzice, Raska, Kosovo and Vranje regions, which included districts
and counties on both sides of the former Serbian-Turkish border. The administrative
division of the Kingdom of Serbia and Montenegro is particularly characterized by
fragmentation of areas in the eastern regions, especially in the northern part of the
former Kingdom of Serbia. However, the areas will not last long, because, after
the introduction of the six-year dictatorship, they will be replaced by banovinas as
new administrative units.

Keywords : administrative division, Kingdom of Serbs, Croats and Slovenes, areas.

Pan je mpumiben 24.09.2022. rogune, a npuxsahen Ha cacranky Pemaxuuje 10.11.2022. ronuue.

66



Jlazap [IETPOBUR" VIIK 342.727
DOI: https://doi.org/10.22182/apdn.32022.3

Ipasuu ghaxynmem Tpezneonu pao
Yuueepsumema y bBeoepady

OI'PAHUYEHA [TPABA HA CJIOBOAY
N3PAXXABAIbLA CAITIEAAHA KPO3 OIIIITHU
TEOPNJCKU ACIIEKT U ITPAKCY EBPOIICKOTI"
CVYIA 3A JbYJICKA TTIPABA 11 YCTABHOI' CYJIA
PEITYBJIMKE CPBUIJE

Caorcemax:

Cnoboda uzpasicasara npeocmasba 8aiCan ACHeKm KOPnyca npasd
C8aKoe NOjeOUHYA Y pa3gujeHUM 0eMOKpamcKum opyumeuma. Mnax, kao u cea
npasa Koja Hemajy ancorymuu Kapakmep, u npago Ha cLobody uzpaiicasarsa,
n00102CHO je o0pehenum ocpanuderuma. Ta oepanuyersa, nPOnUcaua cy
KAKO HA MERYHAPOOHOM U PeSUOHATHOM, MAKO U HA HAYUOHATHOM HUBOY.
3a nompebe o6oe unanka buhe npedcmasmena aHAIU3A PA3TUYUTIUX 6PCMA
ONUWIMUX U NOCEOHUX 02PaHUYerba KOjd CY, NPUTUYHO CUHXPOHU308AHO,
3acmynmena y npagnoj jypucnpyoenyuju Eeponckoe cyda 3a myocka
npasa (y oawem mexcnmy ECJBII) anu u npaguoj necuciamusu Penyonuxe
Cpouje. Kaxo ECJBII cnob6oonom oyenom penesanmuux YurbeHUYHUX U
NPABHUX NUMarsa, ,,00 ciyyaja 0o ciyuaja‘’, ymephyje oa nu cy ucnyrenu
VCI08U 34 NPUMEHY HEKUX 00 NPONUCAHUX O2PpAHUYersd, NOCABbA Ce
numarve yjeOHaueHocmu cmapuje u Hoguje cyocke npaKce nPouUCmerie u3
suuedeyenujcroe pada oeoe Cyoa. LlImasuwe, ynpaso pao ECJbII-a, mpeba
0a NOCIYICU KAO ,,36€30a 800UbA " 30 YCNOCMAB/HARE NPAKCE HAYUOHATIHUX
cyooea opaicasa nomnucnuya Eeponcke konsenyuje 3a 3aumumy byocKux
npasa u ocHogHux cnoboda (y damwem mexcmy Koneenyuje), me he kpos
meKkcm Oumu pasmMompeno u numarse, 0a au, u koauko ce Yemaenu Cyo
Penoybnuxe Cpbuje y OoHoutersy c8ojux 00yKa n080OOM 02paHuyerba npasa
Ha c100600y U3paicasara 600U Npaxcom Hajeuute npague uncmanye Cmapoz

( AyTop je cTyneHt Mactep cryanja Ha [IpaBHom daxyntery YHuBep3utera y beorpany. Enexkrponcka
azpeca ayTtopa: petroviclazzar.lp@gmail.com.
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Konmunenma. ¥ nacmagxy, aymop he nacmojamu 0a npeocmasu meopujcku
acnexkm KOHKPemHUX 02PaHuyerbd NPUMerbeHux u Ha HAYUOHAIHOM U HA
PecUOHATHOM HUBOY, KAKO OU HAKOH Meopujcke CImpyKmype npucmynuo
OUPeKmHOj aHanuzu npecyoa us oonacmu 02paHudersa npaga Ha ciodody
uspaxcasara 0OHemux 00 cmpaue oba cyoa. Y saxmyuxy, ouhe peuu o
WUPUHU NPABA HA C10D00Y U3PANHCABAILA, OOHOCHO, K/BYUHUM PATUKAMA
BUOBUBUM Y npecyoama obe cyOcKe UHCmanye.

Kwyune peuu: Yemasnu cyo, ECJBII, oepanuuersa, ciobooa uspasicasarsa,
npecyoe.

1. YBOJ

Cno0oja u3paxaBama — yBEK aKTyeJIHa, @ HUKaJl IOBOJLHO oOpaleHa
tema. Kao Temesb CBaKor JI€MOKPATCKOT M MOJEPHOT JPYIITBA, c1o0oaa
M3paxkaBama Hala3M c€ YeCTO Y AMPEKTHOM WIIM MHAWPEKTHOM CYKOOY
ca JApyrdM IpaBHMa rapaHTOBaHMM KOHBEHIMjOM WM HAMOHAIHHUM
nponucuma. Mako Yerasuu cyn u ECJBII pa3smarpajy OKOJTHOCTH CBaKOT
KOHKPETHOT CITy4aja MOjeIMHAYHO U Ha Taj HA4YWH IIeHe Jia JIU je TIpaBo Ha
cno0oIy U3pakaBama ONPaBAaHO OTPAHUYEHO Y OIHOCY Ha HEKO APYTO MPaBo,
BeoMa je Terko npoHahu mpaBrvan Oananc u3Mel)y Tako cynpoTcTaBbeHNX
nHTepeca. Y 21. BeKy CyOueHH CMO Ca BEJTUKOM KOJTMYUHOM JIAXKHHUX BECTH
Koje TpeTe Ja 000y n3pakaBama MpeicTaBe kKao peHOMEH KOj! Y jelTHOM
KOHTHHYHPAHOM TIPOIIeCy YrpokaBa Jpyra mnpasa u ciobone. Ca apyre
CTpaHe, jaBHU UHTEPEC, IIOTUTHYKH TOA00OHU MEIMj1 U HOBYAHHU yTHUIIA] MOTY
Jla yTHUY Ha TO Ja ¢1000/1a U3pakaBama M0CTaHe PaBo rapaHTOBAHO CaMo
OHUM HajyTUIIAJHUjIM 1 HajMOhHHjUM Yy jeIHOM JPYIITBY. YIIPaBo 300T TOTa,
ayTop je TOKYyIIao JIa Y TEKCTy KOjU CIEeIU MPEACTABU TEOPHjCKU acIeKT
CBHX JIO3BOJBCHUX OTPAaHWYCH-a HAa HAIIMOHAIHOM M PETHOHAIHOM HHUBOY,
Te J1a KaCHHjE€ Ta MCTa OrpaHHYCHa U MPAKTHUYHO aHAJIH3HUpa KPO3 TPUKa3
pasmmunTHx npecyna YerasHor cyna Cpouje u ECJblI-a. Ha taj HaunH, 6uhe
Pa3MOTPEH ,,[T0JI0Ka]“ y KOjeM Ce IPaBo Ha 1000,y U3pakaBamka TPEHYTHO
Hana3u y Penyonumm CpOuju, Kao U HEToB ,,[IOTEHIHja" 32 1aJbu Pa3Boj
y CKJIaJly ca eBpPOIICKUM CTaHIapArMa.

2. TEOPUJCKU ACIIEKT OI'PAHUYEBKA [TPABA HA
CJIOBOZ1Y NU3PAXKABABA

Kpurepujymu ECJbIl-a koju ce yMHOroMe HHKOPIIOPHILY Y
HaI[MOHATHA 3aKOHOJIABCTBA JiprkaBa MoTnucHuIa KoHBeHIWje, a Yuju uxX
CY/IOBH KacHHje PUMEHY]Y Y IIMJbY YCKIaljBamka CBOje Ipakce ca MpakcoM
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ECJblI-a, jecy cnenchu:

1. Jla je KOHKPETHO OTpaHUYEHE TIPOTIICAHO 3aKOHOM;

2. la je mpeny3uMame KOHKPETHOT OrpaHHuYerha OMIo Mpemy3eTo

CXOJTHO JISTHTUMHOM LIUJBY, U

3. Jla je orpaHuuere OUI0 HEOTIXOMHO Y AEMOKPATCKOM JIPYINTRY.!

Peu je o kpuTepujymMuMa 4uje je KyMyJaTHBHO UCIYHEHe HYKaH
ycioB ja 6u Cy yTBp/IMO J1a je Melllamke y IPaBo Ha CI1000/y H3pakaBama
KOje je IprkaBa Mpey3elia mpemMa IMoAHOCHOILY TPeICTaBKe, OUII0 OTpaBIaHo.
Takohe, y HacTaBky Ouhe pazmMoTpenu u npaBuu cranaapau koje je ECJbIly
TOKY CBOT JIOCaIallIIbET Pajia yCTAaHOBHO Ka0 HE3a00MIIa3He 3a pa3MaTpame
y KOHTEKCTY ONpaBJaHOCTH MElIamka y MpaBo Ha CI000y M3pakaBamba —
,»MapruHa cio0oaHe mporene u ,,HyxHa npymreeHa norpeda. Konsernmnuja
MIPOIIHCYje YCIOBE KOjU MOpajy OWTH HCIyHEHH Kako OW JIOILIO 10
OrpaHNYeHHa IpaBa Ha CI000/y H3pakaBamba.

Tymauemwem onpende u3 wiana 10. craBa 2 KonBeHuuje, MoxeMo
M3BECTH 3aKJbyUaK J1a OHA HE CAIP>KU UMIIEPATHBHY KOHCTPYKIHU]Y IIpeMa
K0jOj OM cBaKa Jiprkara ,,0uia TyHa' Wid ,,01 Mopajia‘“ ia OrpaHu4H IPaBo
Ha ci1000ay M3pakaBama, Beh ce Jp)kaBaMa OCTaBJba MOTYNHOCT Ja u3
oapeleHux paziora U3BpIle OrpaHNuaBaLE TPaBa Ha cJI000/y U3paKaBama,
ajJi ce HU y jeHOM CIIy4ajy HU O]l je[HE JIp’KaBe HE MOXKE THUPEKTHO
3aXTEeBaTH Jla TAKBO OIPAHUYCH:E U3BPILH.>

Ha 6u ECJbII yTBpAmo nma je orpaHmdeme IMpaBa Ha CIO00IY
M3pakaBama OWIIO OIMpPaBIaHO, MOTPEOHO je Jla CBU OBH rOpe HABEICHU
KpUTepujyMn Oyny KyMyJIaTHBHO HCITymeHH. Oamax 3aTWM, Mopa ce
MOCTaBUTH ITUTAKkE TEPETa JOKa3UBabha KOjU CE Y OBOM CIIy4ajy Hasla3u Ha
cTpanu apxaBe — OHa Jakie, Mopa J1a JJOKake J1a Cy HCIyHheHa CBa TPH
ycJI0Ba Kako O ompasjiania oJIyKy JOHETY Of CTpaHe HAlMOHAITHUX OpraHa
71a ce MOjeJMHITY MIJIM TPYIIH JINIIA OTPAaHWYH IPABO Ha CII000/TY H3paKaBamba.

Ja Ou yTBpAMO OmpaBIaHOCT Mellama y MpaBo Ha cioboxy
n3pakaBama, CyJl jaCHO Harvalnasa Jia je ApKaBa Ta Koja Mopa Jia JIoKaxe
Jla ¢y cBa TpH IpeaBuleHa KpUTeprjyMa KyMyJIaTHBHO uctymheHa. Cyn He
CaMo J1a 3aXTeBa KyMyJIaTUBHY UCITYEEHOCT CBUX IIPONUCAHNX KPUTEPHjyMa,
Beh uMa U ycrajbeH peiocie]] o kojeM pazmarpa kpurepujyme. Cyn yBek
TIOJTAa3U OJf TINTama Od JU je KOHKPEMHO 02paHuyerse NpOnUCaHo 3aKOHOM,
3aTHM, 1 U je npedy3umarbe KOHKpEemuoe 0epanuyerba ouio npeoyzemo
CXOOHO J1e2UMUMHOM YUbY, U HA KPajy 0a il je 02paHuyerse OUuio HeOnXoOHo
¥ 0eMOKPAmMCKOM OpYULME).

! Richard Clayton, The Law of Human Rights, Oxford University Press, Oxford, 2009, ctp. 1072—
1086.

Unan 10 Esponcre Konsenyuja 3a 3aumumy wy0cKux npasa u ochosHux cioboda, Caser EBporne,
Puwm, 1950, ctp. 11.
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2.1. ITponucano 3aKOHOM

Nako xputepujyM Koju Ha MPBH MOMIEA AeNyje MPUINYHO jaCHO U
onpeheno, y npakcu ce nokasano na ECJbII Mmoxke na uma moTeHIMjaiHe
npobneMe y neduHICcamy NpaBor 3HaYeHa OBOT KPUTEPHjyMa, Ipe CBera
300r 00MYajHOT MpaBa JAprkaBa Koje npunaaajy common law cucremy. [lpsu
ciyuaj y kojem je ECJbII nedunucao u 00pas3inoxuo oBaj KpUTEPHUjyM
3aKJbYUCH je Mpe TaqHo 1noja Bexa. Ciyuaj Sunday Times npomue Yjeourenoe
Kpamwescmesa, BpeMEHOM je OCTA0 MpeceaH Ha OCHOBY KOjer je Cy/ pa3Buo
CBOjy Oorary Cy/ICKy Ipakcy y OBOj OOJIACTH U ITPE CBETa IITO CE€ THYE OBOT
kputepujyma.’ Cya je yrBpano aa ce onpehena ompenda wiv mpaBuio uMajy
CMaTpaTH TPOIUCAHU 3aKOHOM, 0e3 003Mpa Jia i je ped O MUCAHUM HIIH
obuyajuuM* oipedamMa yKOIHKO UCTymaBajy cienehe kpurepujyme:

1. umajy ocHOBY y joMahieM 3aKOHO/IaBCTBY;

2. ma cy (Taj 3aKkoH, oApeada WM MPaBUiIO), aJeKBaTHO JOCTYITHU

rpahannMa, OJHOCHO, OHM MOpajy OWTH ,,jaBHHU, TOCTYIHH WU

NPEABUABUBU;

3. 1a mpomnuc Hyae GOpMYyJIMCaH ca JOBOJbHOM IPEABUIAIBUBOIINY

TaKo Jia rpa)aHuH MOXe Ja MPEeIBUIH ITOCIIEANIIE CBOjUX MOCTYTIAKa;

Ha oBom Mecty HEje 3roper HartomenyTH ia ECJbII Huje y mosunmju
1a aje HapenOe 3a I3MeHy 3aKOHOJAaBCTBa AprkaBe nornucHuie Konsennyje,
YaK MaKo je HAIlMOHAIHO 3aKOHOAABCTBO y BE3HU Ca YCIOBOM ,,IIPONHCAHO
3aKOHOM", y CympOTHOCTH ca onpendama Kousenmuje. Mehytum, y
ClIydajy Jla Ty)KeHa JIp’KaBa He Ipely3Me Mepe 3a U3MEHY HecariiacHOT
3aKOHOJZIaBCTBA, y CBUM OynyhuM cirydajeBUMa MpOTUB KOHKPETHE JIpKaBe,
Cyn he 6e3 y3apxkaBama, KOPUCTUTH CBOj€ MPABO JIa KOMEHTAPHILE H YKaKe
Ha HecartacHoCT jgoMaher 3akoHomaBCTBa ca onpendama Konsenmuje.’

Takobhe, TeopHjcKo pazmMarpame Koje je ITOBOJIOM OBOT IIHTamha BEOMa
3aHMMJBHBO BE3aHO j€ 3a prKaBHE CITY>KOCHHUKE KOjH y OKBUPY CBOJUX PAIHHX
opnamhema MOTY JOOUTH CyBHIIIE NIMPOKA AUCKPEIMOHA [TPaBa Ha OCHOBY
Yera ce \bHMa JI0/ieJbyje T3B. KBa3n3aKoHOJaBHA (DYHKIMja. YKOJIHMKO CE TO
JOTO/IM, ¥ JIP’)KaBHU CITy>)KOCHHIIM JOOM]y KBa3M3aKOHOJABHY (YHKIIH]Y
cMarpa ce Jja paBmIIo J1a OTPaHNYCH-E IpaBa Ha CII0001y H3paXkaBama MOpa
OWTH NMPeIBUI/BUBO, Helie 3aapykaT TakaB Kapakrep.®

3 Sunday Times v United Kingdom, npencraska 6poj. 6538/74, npecyna ox 26. anpuna 1979 roxune.

4 Sunday Times v United Kingdom, npencraska 6poj. 6538/74, npecyna oz 26. anpuna 1979. ronune,
napa. 9. ronune, napa. 50 — 53.

Cno6onan. Lapuh, Hzepwasarwe npecyoa Eeponckoe cyoa 3a myocka npasa u Had3op Hao
Esponckom konsenyujom o saumumu s6yOCKUX npasa u 0CHosHux c10600a, MHCTUTYT 3a yHOpeHO
npaso, beorpaz, 2009, crp.

Tobou Mennen, Cro600a uspaxcasarsa: 600uy 3a mymauerse ua. 10 Eeponcke konsenyuje o by0CcKum
npasuma u rezoseoe konmekcma, Caser EBporne, Kannenapuja y beorpany, Kyha mramme, 3emyn
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2.2. JlerutuMaH 1B

[{uib je neruTUMaH Kajaa ce HhUME IITHTH jelaH O, YHampen
oapelheHux, Ip)KaBHUX WK jaBHUX HHTEpECca Kao U IPyTruX UHIUBUAYaTHUX
WM MIPUBAaTHUX MHTepeca.”” M3 oBora mpou3uiasu Ja ce Kao JICTUTUMHHU
LIMJbEBU MMAajy CMaTPaTH aKildje Koje Cy OJf CTPaHEe HAIMOHATHHUX BJIACTH
npeay3eTe y WHTEpecy HallMoHallHe 0e30eHOCTH, TePUTOPHjaTHOT
WHTETPUTETa WK jaBHE 0€30eAHOCTH, pajau ClpedyaBama Hepeaa N
KpUMHHAJA, 3aIITUTE 37paBjba WIM MOpaja, 3alliTUTe yrieaa Wik npasa
JPYTHX, ClIpedaBamba OTKPHBamba 00aBeIITeha JOOMjEHUX Y IOBEPEHY, WIIN
paau ouyBama ayTOPUTETa U HEMPUCTPACHOCTH CYJCTBA.

ECJBII je y HUCKOM TIPOIICHTY CiIydajeBa MPeCyIr0 Ha OCHOBY OBOT
nena tecta.! mak jeman of mosHatujux ciydvajeBa y npakcu ECJblI-a y
KOjeM je OJTyKa JIOHEeTa Ha OCHOBY pa3Marpara IUTamba J1a Jiv j€ I1Jb KOjU
je apkaBa Ipey3ena OMo JIETHTHMaH, CBakako je mpenmer Khuzhin and
Others v. Russia. Y koHkpeTHOM ciy4ajy Cyu je cMaTpao Jia je HelocTaTak
JIETUTUMHOT 1UJba 32 MEIame caM Mo ceOH MPelCcTaB/hbao MOBPEIY
KoHnBeHmuje Te je crora oJuTyqro Jja He HCIUTY]e J1a JIH je MEIake y IPaBo
OUIIO HEOIXOHO Y IEMOKPATCKOM JIPYIITBY.’

Moryhnoct koja Cyny Takohe cToju Ha pacronaramby MPHIAKOM
pa3Marpara KpUTepHjyMa JIETHTUMHOT [IUJba, JeCTE Ta J]a YKOJIUKO Ce ApKaBa
HCTOBPEMEHO TT03KBa Ha BUIIIE PA3TMIUTHX [IUJbeBa MPeIBUl)CHUX CTaBOM 2.
yiran 10 Korsernuje, Cyn Moxke fa OJUTy4H Jia Kao ONpaBIaH yCBOjU CaMO
jemaH ofl MPeTXOHO HAaBEJCHUX IIMJbEBA, 0K he ocTase o0amnTH, KaKo je
u3Mmeljy ocTanux yYMHHO U Y OPOjHUM CBOjUM mpecyaama. '

HapasHno ykonuko Cyq Ha OCHOBY OKOJIHOCTH KOHKPETHOT Cilydaja
YTBPJIM Ja je KOHKpPETaH IiJb Ha Koju ce Biasa mo3sana nerutuman, Cyn
npena3u Ha Tpehy ¢dasy TecTa u Nporemyje Jaa Jid je MEIIambe y MpaBo
3ajemueHo Konseriujom — [1paBo Ha ci1o001y n3pakaBarmba, OUII0 HEOMXOTHO
y J€MOKPATCKOM JIPYyLITBY."!

2014, ctp. 54-55.
7 Jelena Surculija, Right of Reply and Freedom of Expression, (Master paper), Queen Mary, University
of London, 2005, ctp. 10.
Becna Anabypuh, Crnobooa uspasxcasarba y npakcu esponckoz cyoa 3a syocka npaea, Haponue
HOBUHE, 3arpe0, 2002, ctp. 34-35.
Jenena XK. Cypuynuja Munojesuh, Jozsomenocm ocpanuyera ciobooe uspaicagara y ckiaoy
ca e8pONCKUM UHCIMPYMEHMUMa U meoujckum 3akonooascmeom Penybiuxe Cpouje, JlokTopcka
nucepraunja, beorpan, 2016, ctp. 117.
10 Morice npomus. @panyycke, npencraska 6poj. 29369/10, ox 23. anpuia 2015. roguse, napa. 170.,
Peringek npomus. [llsajyapcke npencraBka 6poj. 27510/08, ox 15. okrodpa 2015. ronune, napa.
146-154.
Kovesi npomue Pymunuje, npencraska 6poj. 3594/19, ox 05. maja 2020. roguse.
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2.3. HeonxoHO y 1€MOKPAaTCKOM JPYIITBY

Kpureprjym HEONXOZHOCTH MEIIamka y AEMOKPATCKOM JIPYIITBY
npencrabiba Hajuemhu pasnor 30or kojer ECJBII yrBphyje moBpemy
mpaBa Ha 000y u3pakaBama.'”> Jla O ce 0Baj KPUTEPHjyM YCIIEIIHO
pasymeo oTpeOHO je OApeIUTH MPEII3HO 3HAYCHE /IBa IPaBHA CTaHIap/a:
,Jlemokparcko apymreo®," u ,,HyxHa apymrsena morpeda“.'

ok y npyroj ¢as3u tecra Cyp 1leHU Aa JIH je [IHJb KOJU je JIp:KaBa
O3HaYMIIa Kao JISTUTUMAH Mporican ctaBoM 2. yiaHa 10 KonBeHImje y oBom
neiy Tecta CyJ mporemyje Aa 1 Cy KOHKpPEeTHE Mepe Koje Cy mpey3eTe ,,y
uMe™ TOT JISTUTUMHOT IHJba OWJie HEONXOIHE y IEMOKPATCKOM JIPYIITBY.
VY HactaBKy paja, Ouhe npeacTaBibeHa OrpaHHUYCHa PeIy3eTa 0] CTpaHe
HAI[MOHAIHMX BJIACTH 3a KOja C€ TBPAMJIO J1a Cy CXOJHO KOHKPETHOM
JICTUTUMHOM LIUJbY OHJIa HEOTXOJHA Y IEMOKPATCKOM APYILTBY.

3. IIPAKTUYHU ACIIEKT OI'PAHUYEILA TTPABA HA
CJIOBOAY U3PAXABAILA ¥V ITPAKCH ECJBII-A

V HacTaBKy, KpO3 IIpHUKa3 OrpaHNYEHha IPaBa Ha 10001y U3paxaBamba
KOja MpU3MIIa3e U3 KpUTepHjyma ,,HEOIX0JHO Y JEMOKPATCKOM JIPYIITBY ",
Ouhe npencraBbeHe Heke o1 Haj3aHnMIbHBHjUX nipecyna ECJbII-a, y kojuma
j€ CyI 3ay3e0 CBOje CTaBOBE IMMOO0IOM MUTamka KOjUM ce OaBH OBaj WiIaHaK.

3.1. 3amTura HauKMOHAIHE 6€30€IHOCTH U TEPUTOPU]jATHOT
MHTETPUTETA

Y nepuony on 1988. rogune mo 2015. romune Cyx je yTBpAno 11a je
y 52 mpeamMeTa Koja ce T4y HallMOHaIHe 0e30€JHOCTH JIOILIO J0 MTOBpeie
mpaBa Ha ci000y M3pakaBama, a y nepuony ox 1995. rogune mo 2012.
TOJIMHE je y YaK 67 ciaydajeBa yTBPIUO UCTY IOBPEY Kajia je ped O MUTabY

TEPUTOPHjAIHOT HHTErpHUTeTa AprkaBe.'> OBaKBHU MMOJAIM KOJU YKa3yjy Ha

12 Bojun [umurpujesuh et. al., Jbyocka npasa, Beorpaacku neHrap 3a Jbyicka mnpasa, beorpan,

1997, ctp. 74.

ITox IeMOKpaTCKNUM JPYLITBOM MOJpasyMeBa ce APYIITBO KOje OCTOj1 yHyTap JAp)KaBa WiaHHIA
Cagera EBpone. To oHa 3Ha4u J1a je 3aXTEB JEMOKPATCKOT JPyCTBa YBEK HCIYIbCH, jep ce
HpE/ICTaBKe MOJHOCE MPOTHB ApiKaBa wiaHuIa. [lojam JeMOKpaTckor ApyIITBa HHje CBEICH Ha
JIprKaBe WIAHHIE, HEro Cy OUTHE OJUTHKE KOje jeAHO PYLITBO MOpa Jia UMa 1a 01 OHII0 IeMOKPATCKO.
Cyz je y npakcu yTBPAUO T€ KPUTEPUjyMe: ILUTypaii3am, ToJepaniiyja u tuoepannoct - Handyside
v. The United Kingdom, npencraska 6poj. 5493/72 on 07. neuembpa 1976. roxune.

Bojun lumutpujesuh et. al., /byocka npasa, Has. neno, ctp. 216.

Muom JKuskoBuh, ,,IIpaBHa onroBopHOCT 3a jaBHY peu”, y 300pHUKY: Emuxa jasue peuu y
meoujuma u nonumuyu (npupeano: 3opan Bauuh), Lentap 3a mubepanHo-geMoKkpaTcke CTyauje,
beorpaz, 2004, ctp. 32.
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yumbeHUILY Aa je Cyl y CBUM CllyuajeBUMa y KOjUMa Cy TY)KEHE JIPIKaBe
anocTtpodupae 3alITUTY HAIMOHATHE 0€30€THOCTH ¥ TePUTOPH]jaTHOT
WHTETpUTETa Kao JICTUTHMaH IMJb 32 OTpaHWYaBame IpaBa Ha CiI000ay
M3paKkaBama MOTY J1a OyIly y3pOKOBaHH Pa3IMUUTHM Pa3Io3uMa, UTTaK JiBa CY
HajBepoBaTHHja: JIpxaBe nornucHuie KoHBeHnyje cy Bpio 4ecto moceGHo
OCETJbUBE Ha MUTAA KOje ce THUY JelaBamka YHYTap CBOjUX TPAHHUIA, TC
300r TOra umajy noTpedy Jia y 3Ha4ajHOj MepHU OrpaHuye MpaBo cydjekara,
Ipe CBera HOBUHAPA, J1a O TUM OCETJHHBUM MUTAKUMA KOj€ U3HYTPA JeNY]jy
MOTOTHE Ja IOBEAY Y MUTake HAMOHATIHY 0€30€AHOCT WM TEPUTOPH]jaTHU
WHTETPUTET 36MJb€, N3BEIITABAjy IMOTITYHO CI000HO 1 Oe3 3aapiike. pyra
MoryhHOCT koja O MoTJia J1a 00jacHY OBaj CTOIPOLIEHTHHU PE3YJITaT Mpecy/ia
y KOPHUCT aruiikaHara koju 3axreBajy aa Cyn yTBpIU MOBpPEAy MpaBa Ha
cI1000/Ty U3/IpKaBama, ek y untbeHuiy 1a ECJbII moBomoM oBUX muTama
CTaBJbha HA pacroyiarame JAp)kaBama NOTIUCHUIAMA ,,y>)KY MApTUHY CII000/IHE
MPOLIEHE™, ¥ CAMUM THM HE KeJIW Jia J03BOJIM Jla HeKe Crenu(@UIHOCTH
Koje OM HAIMOHAJHU CYJOBH MODIHU JIa Y3My Kao PElCBaHTHE MPUIOKOM
JIOHOIIEeHa OAyKe, Oyay mapaBaH 3a nMpehyTHO JISTHTUMHO OTpaHUYCHE
mpaBa Ha clio0oy n3paxkaBama. Y MPaBHOj TEOPHjU TYro C€ Tparaio 3a
KOHKPETHUM MIPUMEPOM KOjH MOXKE Ha CJIMKOBHT HauMH Ja 00jacHU y K0joOj
cutyanuju 6u Cyn Halrao Jja Hema IoBpezie mpaBa Ha clio00/y n3pakaBama
KaJa Cy HallMOHAJIHE BJIACTH Kao JICTHTUMHHU IIMJb 32 OTPaHUYCHHE MTpaBa
yrnoTpeomnu 3alTUTy HalHOHATHE 0e30€MHOCTH W TEPUTOPHjaTTHOT
uHTerputeTa. Kao jenan on morogHux nmpumepa HaBOJM C€ MMarHHApHU
Cly4aj y KojeM OW HeKu Me[uj, OWII0 MUCaHHu WM eJIeKTPOHCKH, IMa YaK
Y W30JI0BaHU I0jenuHal], 00jaBuO CIucak oOaBellTajala jejHe JApKaBe y
JPYTHM JpKaBama, jep O TaKBO MOCTYIAmhe CBAKAKO MOIJIO Ja YIPO3H HE
camo KMBOTE KOHKPETHUX oOaBellTajana Beh u mo3unujy came JapKase y
Mel)yHapomHIM OKBUpUMA M OUIIaTepaHUM OfiHOCHMA. 6

3.2. 3amtuTa jaBHe 6e30eaHOCTH

VY30pak Opoja cirydajeBa y kojeMm je Cyn O/TydnBao 1a Jii ce KpUTEePrjyM
3aIlITHTE jaBHE 0e30€AHOCTH NMa CMaTpaTH JIETHTHMHHM IIHJbEM, 3HAUajHO je
MamH Y OZIHOCY Ha IIPEXO/IHO OITMCAaHM JETHTHMHH b, Hanme, y nepuony
oxn 1975. ronune 1o 2015. roquue Cyp je pasmarpao 19 npeamera y Kojem
je ocHOB, OMO 3amITHTa jaBHE 0e30eTHOCTH, a Y CBETa YeTHPH YTBPIHO je
na nomahu OpraHu HUCY TOBPEIMIN MPAaBO Ha CI000AY M3pakaBamba.'’
Hajuenthu pasno3u 3001 Kojux ce 3amTuTa jaBHe 0e30€THOCTH KOPUCTH Kao
JETUTUMHU IIIJb BE3aHH Cy 3a J03BOJbEHOCT Ofip’KaBama JAEeMOHCTpaluja

¢ Muow XKuskouh, Emuka jasne peuu y meoujuma u norumuyu, Has. 1o, ctp. 36.

17

Hcro, ctp. 36.
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Kao 1mTo je To 6mino y npeamety Chorherr v. Austria's, unu xanga je ped o
JI03BOJbEHOCTH UCTHIIAha PA3TUIUTHX CUMOOIIA Kao IITO je TO OHO CITy4aj
y npeamerty Vajnai v. Hungary."

3.3. CnpedaBame Hepea WM KpUMUHAIA

Kox cnpeuaBawma Hepena, ECJbII je y ckopo ueTBpTHUHHU
ciaydajeBa y mepuoxy ox 1976. mo 2015. rommHe mMOTBpAMO TIpecyie
JpXKaBa IOTHUCHHIIA KOoHBeHIuje (y 22 oxm 98 ciydajeBa), H0K
je OomHOC KOJ cIpedyaBamka KpUMHHajIa y mepuoxay ox 1994. —
2015. ronune takas na je Cyny 23 on 52 ciydaja yTBpAHO Jia MOCTYTabe
JpyKaBe HEje MPOY3POKOBAJIO MOBPEIY MpaBa 3ajeMmucHnx KonseHujom.

3.4. 3amtuTa 3apaBiba WIK MOpajia

IIpencraBiba KpUTEPHjYM KOjU je y TIPAKCH NPUMEHEH MOX/A U
HajMame O]l CBUX OHUX KOjH Cy HaBeleHH y ctaBy 2 wiaHa 10 Konsenuuje.
Hanwme, y penieBaHTHO ITOCMaTpaHoM BpeMeHcKoM nepuony Cyz je y mIecT ox
JICBET CITy4yajeBa KOju ce THUY 3aIUTUTE 31paBJba, OAHOCHO y YETHUPH OJ] IECET
IpeaMeTa KOju ce THIY 3aIITHTE MOpajia yCTaHOBHO J1a je JIOILIO JI0 TIOBPEJie
mpaBa Ha ci000ay u3pakaBama. JJobap nmpumep Koju ce y TEOPHjCKUM
pa3MarpamHiMa HaBOIM Kao PesICBaHTaH J1a OIHIIIE OTIPABIAHO OTPAHUUYCH:E
paBa Ha cJI000/ly U3paXkaBama ca MO3MBOM Ha 3aIUTHUTY 3/1paBjba Be3aH je
3a 3a0paHy 00jaBJbHBama WK MIMPema onpeheHnx napopmanmja a y nuipy
CIpevaBama IMpema 3apase. OBaj cilyuaj 1oKay3yje CBOjy aKTyeIH3allu]jy
1y CaJalllkeM TPEHYTKY, Te je 300T Tora curypHo aa hemo y romuHama
KOje JI0J1a3e aHAJIM3MPATH Jia JIA je MPaBo Ha CJI000/y U3paxkaBama OUJIo
orpanndeHo y noba narnemuje supyca COVID19. Kana je ped o 3amrutu
jaBHOT MopaJia Kao JIESTUTUMHOM LIUJbY, IPUMEP U3 TeopHje Moria Ou na
Oyne 3abpana 00jaBJbrBamk-a HOpHOTpadCKUX caapkaja. [loceOHO 3aHNMIEHB
clty4aj Koju Ou Ha OBOM MeCTy OUIIO IOTPEOHO pa3MOTPHUTH jECTe CIydaj U3
1992. romune - Open Door Councelling Ltd u Dublin Well Woman Centre
Ltd. npomue Upcre. Cnyudaj ce THIIa0 00jaBbUBamba HH(POpPMAIIHja KOje Ce
THUYY TIOCTYITHOCTH TIporieca abopryca y mHOCcTpaHCTBy. Kako je abopryc y
Hpckoj 3a0pameH, HAIMOHAIHE BJIACTH Cy OJITYYHIIE J]a OrpaHHYe IIPaBO Ha
cI1000/1Ty M3pakaBama JIMITY Koje je 00jaB/brBaIo HH(MOPMAIHje O TOCTYITHHM

Chorherr v. Austria, npeacraBka 6poj. 13308/87, ox 25. aBrycra 1993. roxune.
Vajnai v. Hungary, npencraska 6poj. 33629/06, ox 08. jyna 2008. roxune.
Jenena XK. Cypuynuja Munojesuh, Jlozsomenocm oepanuuersa ciobode uspasicasarsa y ckiaoy ca

€6PONCKUM UHCIPYMEHMUMA u Meoujckum 3akonooascmeom Penyonuke Cpbuje, HaB. €10, CTP.
82.
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KJIMHAKaMa y MHOCTPAHCTBY KOj€ MOTY Jia MPeIy3My Tako CHelu(pUuIan
MEIMIIMHCKHA 3axBar. Mmak, v mopen 9nmeHuIle a je abopTyc 3a0pameH y
camoj Upckoj, Te na ra ctora Cyj y TEOpHjU MOXKE CMaTparu JISTUTUMHUM
IIMJBEM 32 OrPaHUYaBALE IIPaBa Ha CI0001Y M3pakaBama, Y KOHKPETHOM
CJIy4ajy UMaK je yTBPAKO MOBPEy MpaBa Ha cI000/y n3paxapama. Hanme,
Kako cy oBe mH(popMmarmje y Mpckoj more OUTH TOCTyIHE W M3 APYTHX
M3BOPA U KaKO HAIIMOHAITHH CYJIOBU HUCY y3€i1 y 003up Ja n3 crenuduaHux
pasnora oxpeheHe TpyaHUIIE MOTY MMaTH U 3APaBCTBEHY HY)KHCOT Ja ce
noABpray adoprycy, Cyl je HeABOCMHUCICHO YTBPAKUO MOBpeNy NpaBa Ha
crnobomy M3pakaBarmba.”!

3.5. 3amTuTa yriena uiM npasa Apyrux

3amtuTa yrieaa Wid npaBa JIPYrux MpeIcTaBba OCHOB KOJU CY
cynosu wianuina Casera EBporne, Hajuenihe KOpUCTHIM Kao pasJior 3a
OrpaHHYeE MIPpaBa Ha cI000y U3pakaBama. Hanme, y nmepromy mo 2015.
TOJIMHE 3aIITUTA YIJIeJa U 3alllTUTa [paBa JAPYrux OWiie cy CBEOOyXBaTHO
OCHOB 32 orpaHHYeHs-¢ npasa u3 wiana 10 Konsennuje y yak 472 ciny4vaja.?
Hajooumuuja npakca ECJbII-a mo ocHOBY OBOT KpUTEpHjyMa, He Tpebda ia
YyNu jep ce 0Baj KPUTEPHUjyM M Tpe]l HallMOHATHUM CyIOBHUMa Hajuemnihe
KOPHUCTH Kao pasJior 3a OrpaHHuCH-¢ npapa (OWIO mpaBa Ha CI000IY
n3pakaBama OWJIO TpaBa Ha MPUBATHOCT). Y T0TOBO 29% ciydajeBa Cyn
je yTBpIHO MOBpey Mpasa Ha 10001y n3paxkaBama Kajia Cy Hal[HOHAIHH
CYJIOBH OB2j KPUTEPHUjYM KOPUCTHIIA KAO OCHOB 33 OTPAaHHUCHHC MPaBa.

3.6. CrpeuaBame OTKpHBamba 00aBelITemha T00UjeHUX Y TIOBEPEHhY

3a pasznuKy o MPETXOIHOT KPUTEPHjyMa, OBaj 00yxBara yOe JbHBO
HajMamK Opoj cllydajeBa KOjH Cy U3 pas3jiora orpaHHueHha pasa Ha c10001y
u3paxaama pazmarpanu npen ECJbII-om. Haume, TyxeHe npxkase cy
ce camo y 14 ciyuajeBa 3akiby4Ho, ca 2015. ToJHOM M03UBaje HA OB3j
OCHOB, Ka0 Pa3JIor 3a OrpaHUuCH:E cI000/e n3paxasama, a Cy je y camo
JIBa YTBPIUO TIOBPEAy Mpasa Ha cio0ody roBopa. Y najbeM TeKcTy Ouhe
npencTaBibeHa 00a ciuy4vaja. [Ipsu ciy4aj jecre Editions Plon v. France.”
Haunme, y KoHKpeTHOM cityuyajy OMJIO je pedd O OorpaHnvaBamy NpaBa Ha

Open Door Councelling Ltd and Dublin Well Woman Centre Ltd. v. Ireland, npencraBke
6poj.14234/88 u 14235/88, on 29. oxrobpa 1992. ronune, mapa. 76, 79, 80.

Jenena XK. Cypuynuja Munojesuh, Jlozsomenocm oepanuuersa ciobode uspasicasarsa y ckiaoy ca
€BPONCKUM UHCMPYMEHMUMA U MEOUJCKUM 3aKono0ascmeom Penyonuke Cpouje, HaB. 1o, CTp.
82.

Editions Plon v. France, npencraBka 6poj. 58148/00, oxx 18. maja 2004. roauue.
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c1000/1y M3paXkaBama JIHILY Koje je 1Mo BoKaiuju Ouio Jiekap. Mehytum,
aTUTUKAHT je Ono IMYHHM Jiekap OuBIIeT (hpaHIlycKoOT mpeacennuka Opancoa
MurtepaHa U JIe4ro Ta je y BpeMeHy HaKkoH IITo je Murepan 100H0 pBU
MpEACETHINYKN MaHJaT. ATUIMKAHT je ’eyeo Ja 00jaBu KIBHUTY Koja On
oOyxBaraJia 1 HH(pOpPMAIUje U3PEUCHE Y OKBOPY MIOBEPJHUBOT OJIHOCA JIEKap
— marujent. Mnak, HacleTHUIM OMBIIIET MpeICeHNKA CMaTPaIH Cy J1a Ou
00jaBJbUBak-E TAKBUX MHPOPMAIHja YMHOTOME HALITETHIIO FbIMa cCaMuMa
Kao U 11eJ10j mopoauIy. HarmoHatHu cy10BY TOHENH Cy JBe oanyke. [1pBy,
KOja ce Thlaia MpuBpeMeHe Mepe y moreny 00jaBJbiBamba KEbUTe, OTHOCHO
OrpaHHYaBama Mpasa Ha CII000/y H3paXKaBaba MOIHOCHOILY MPECTABKE, 1
JPYTy OIYKY KOja C€ OJJHOCUJIa Ha TPajHy 3a0paHy 00jaBJbHBaba KEHHTE.
3annmibrBO, Cy[I je HaIlao J1a y TOonIeay O/UTyKe Koja ce TH4e MPUBPEMEHE
Mepe Hema noBpesie wiana 10 KonBeH1mje, jep ¢y y TOM MOMEHTY [OCTOjajIu
OTIpaBIaHM pa3jio3u Jia ce 300T emonyja u oceharma 4iIaHOBa TIOPOTUIIE
MurepaHa Koje Cy HACTYIHJIE HETOCPEIHO HAaKOH HEroBE CMPTH, HHMa
NpyXH 3amrtura. MehuTum, Kako je o MOMEHTa JIOHOIICHha OIYKEe O
MIPUBPEMEHO] MEPH, 11a 0 MOMEHTA JIOHOIIIEHA OJUIYKE O TPajHO] 3a0paHu
00jaBJbHBamba MPOTEKIIO JOBOJFHO BpEMEHa, CY/I j€ cMaTpao Jia Hema oTpede
na uH(opMaIIje Koje je Jiekap ’Keleo Jia Mojiesu ca jaBHolhy, ocTaHy TajHa.

Hpyru cmydaj jecre npeamet Stoll v. Switzerland y xojem je Cyn
YTBPAMO Jla HUjE JOIUIO JIO MOBPEJE MpaBa Ha CII000y H3pakaBamba,
OJIHOCHO, CariiacHo Ce ca OJNTyKOM KOjy je IOHEO HaIMoHAITHY cy/. Hanwme,
TaJallky mBajuapcky ambacanop y Cjeaumennm Amepuukum JlpikaBama,
KpEHpao je CTpaTelIkd JTOKYMEHT KOju Ce THIIa0 HOBUAHE pernaparyje
JEBPEJCKUM MOPOAMIIAMA KOje Cy OWJIe KPTBE XOJIOKaycTa. ATUIMKAHT je
JIOIIA0 y TIOCE KOTIHje CTPaTeNIKOT JOKYMEeHTa U UCTH je o0jaBuo. Cyr je
3aKJbY4HO J1a aIUTMKAHT He OM MOTao Jia [ole 0 OBUX MojiaTaka 0e3 KpIema
ciryxOeHe TajHe of1 cTpaHe Tpeher nmia koje je u mopex morpeda ciydaja,
WIaK OCTajlo HEMo3HaTo, Te je 300T Tora MOApKao OUTYKY HAallMOHATHOT
Cy/a Jia OrpaHuvH MPABO Ha 000y M3pakaBarma Bojiehin ce IeTMTHMHUM
IUJBEM ,,CTIPEYaBa-E OTKPHUBAa 00aBEIITEHa JOOMjeHUX Y TIOBepemy .2
Huje Ha oMeT HarmoMeHyTH, /1a je Y OBOM CITy4ajy OJUTyYHBaIIO BEJMKO Behe
cyza y cacrtaBy oj 17 cyauja, Te 1a ojjiyKa HHje JOHETa jeTHOIIACHO, alld
je u Te kako noouna Behnny racosa, 12 — 5.

3.7. OuyBame ayTOpUTETA UM HENPUCTPACHOCTH CYJCTBA

VY Be3u OBOT JIETUTUMHOT IHJbA OJHOC j€ TOTOBO IMOJIOBHYAH — 19
ciyvajeBa y kojuma je CyJl HaIlrao moBpey U camo 8 KaJia TO HUje yUHUHUO.

2 Stoll v. Switzerland, npencraBka 6poj. 69698/01, ox 25. anpuia 2006. roause, napa. 160 — 162.
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Heke on mpecyna y xojuma je Cyx onpapnao orpaHudaBare paBa Ha
crnoboIy n3paxkaBama y [IJby O4yBamba ayTOPUTETA HIIH HETIPHCTPACHOCTH
CyJICTBa BE3aHU Cy Ipe cBera 3a (peHoMmeH T3B. ,,cyhema myrem menuja
(Trial by media).® 1lusb OBOT OrpaHHYCHA jECTE YOUABAHE jaCHE PA3JINKE
nsMmely caBecHe, KOHCTPYKTUBHE U ONpaB/iaHe KPUTUKE CY/ICTaBa ca jeHe
Y MaJIUIIMO3HE OJHOCHO 3JI0yMoTpedshaBajyhe KpUTHKE ca pyre CTpaHe.
TexkoBUHA jeHOT JEMOKPATCKOT W MOJAEPHOT JIPYIITBA, CBAKAKO jECTE
KPHUTHKA Ha padyH CyIdja W IBHXOBOT Paja, ITa BHIIE, YECTO j€ MOTITYHO
OInpaBAaHO M3HOULICHKC ACTaJba U3 HBUXOBOI' IIPUBATHOI U MOPOAUYHOT
knBota. Melytum, TakBe aknmje Omhe ompaBgaHe caMO ako Cy OHE
3aCHOBaHE Ha BaJbaHO] YNHEHIUYHO] ¥ TIPABHO] OCHOBH, CITy’KE pa3jallbemhy
peIeBaHTHHX NMUTaka KOHKPETHOT CITydaja ¥ IONPUHOCE oBehamy maxme
OMIIITE jABHOCTH O MUTakbY KOje MMa INPOK JAPYIITBSHH 3HA4Yaj ¥ Kapakrep.”®

4. MAPTHHA CJIOBOAHE IMPOLIEHE KAO JJOJATHU
KPUTEPMIYM ITPUJIMKOM ITPUMEHE OT'PAHUYEKBA
[TPABA HA CJIOBOY U3PA’KABABA

Kako je Ha nmperxonHuM cTpanama Beh pedeHo, pBa rnpecya y Kojoj
je Cyn cnomeHyo MapruHy ciiobonHe mporeHe jecte npecyna Handyside
v. United Kingdom.*” Pazmarpajyhu oxomHoctu cnydaja ECJBIT je nuctakao
Jla je IEeroB 3ajlaTak Ja y KOHKPETHOM CIy4ajy, u3Mel)y ocranor yTBpau u
TO J1a I ¢y foMahu CynoBH MOCTyNalu y 100poj BEpU U y OKBHPY I'paHHLIA
oJba CII00O0THE MPOIEHE KOje j€ 0CTaBJbEHO AprKaBaMa IMOTIHCHUIIAMA Y
yirany 10, ctaB 2, EKJbII. Mnak, Ha 0BOM MeCTy Bajba HaIrJIaCUTH Jia j€
ECJBII y nctoj mpecyau Harfacuo Aa MapruHa clio00IHe TIPOIIeHe Koja je
CTaBJbEHA Ha paciojiarame Ip)kaBaMa IMPUIIMKOM IpuMeHe opelene mepe,
HHUKaKO He MOXke OMTH HeorpaHudueHa, Beh 1a oHa nze ,,pyKy 1moj pyky* ca
€BPOIICKUM HaJ30pOM KOju Tpeba Ja MPOLEHH KaKko b IPUMEH-EHE Mepe
TaKO M FEHY HEOIXOIHOCT y KOHKPETHOM cirydajy. Mak, cBe mpeTxoaHo
HaBeJICHO MOpa ce carniefaTu y KoHTekcTy unmenurie n1a ECJbIl y cBom
pasy mOCTyma CXOIHO MPUHIMITY CYNCHAMjapHOCTH T Ja Cy IpKaBe
nornuchHuile Konpennuje cioboaHe y n3dopy HaunHa nomohy kojux he
m3BpIIMTH 00aBese koje mpouctudy u3 Konsenmwuje, oqHocHo na ECJbIT
HeMa MpaBa ¥ MOT'YhHOCTH J]a CBOjOM O[UTYKOM 3aMembyje OIUIyKe JOHETe
Ol CTpaHe HAI[MOHATHUX BIACTH.?

3 Prager and Oberschlick v. Austria, npencraska 0poj. 15974/90, ox 26. anpuna 1995. roxune.
Schopfer v. Switzerland, npencraska 6poj. 25405/94, ox 20. maja 1998. ronune.

Muor JKuskoBuh ,,IIpaBHa 01roBOpHOCT 3a jaBHY peu’, HaB. J1eJ10, cTp. 36.
Handyside v. United Kingdom, npexncraska op. 5493/72, on 7. neuembpa 1976. ronuse.
Tanacuje Mapunkosuh, /panuye c10600e norumuuxoe yopyucusarba: ynopeoHomeopujcka
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VY nutepatypu Cy HaBeJeHa JBa KJby4yHa pasiiora 30or kojux ECJbIT
CTaBJba JiprKaBama mornucHuiiama KoHBeHIMje Ha pacronarambe MapriuHy
ciobosHe nporene. Kao npsu, HaBoau ce noTpeda j1a ce CBakoj M0jeIMHAYHO]
Ip’)KaBM OCTaBW ofpeheHn ciao0omaH mpocTop kKako OW oHa Ha edukacaH
HAYMH MOIJIa J]a TPUMEHH U TyMadu jenaH Mel)yHapoaHU YyroBOp, U Ipyru
KOjH je Be3aH 3a CTaB Jla Cy JoMahy OpraHul y 3HaTHO TOBOJHHH]EM TIOJIOKA]Y
OJ1 caMor cy/ia Kajia je ped o NIPUMEHH KOHKPETHHX ofipenada o 3allTHTH
JbYACKHX TIpaBa, jep Cy YIO3HATH ca CBUM CHENU(UIHOCTAMA JIPYIITBA U
3aje[HUIE ¥ KOjOj Ce OHOCHA OJUTyKa M JTOHOCH.” YmpaBo 3060r Tora ce
3aKJpydyje na ,,Jlomahum opranu nmpumemyjy HOpME O 3aIITHTH JbYACKUX
IpaBa y jeJITHOM KOHKPETHOM JIPYIITBEHOM OKPYKEHY, KOje 1000 Mo3Hajy
M MOTY J1a My ce npuuiarojie 6oJbe o1 Mel)yHapomHor oprana.

JpxaBama je ocTaBJbeHa Hajy’Ka MaprHHA CII000/IHE MPOLICHE KaJia j&
ped o ciydajeBuMa U3 001aCTH TOBOPA MPIKELE Y TIOTUTHYKHM FOBOPHMA, JIOK
j€ Hajimpa MapruHa cJI000IHE IPOIICHE OCTaB/beHA Y OHUM CJIyYajeBHMa
KOjU ce TH4y Mopaja u penurujckux ocehama. OBo je 300r Tora jep ce
cMarpa J1a cBaka Jp)KaBa MIIaK Ha OCHOBY CBOT MCTOpHjcKOT Hacieha nma
onpehene xKyntypHe, ApyIITBEHE U pEIUTHjCKE OOpaciie, ma CaMUM TUM
u notpedy Aa ciaydajeBe U3 OBUX OOJIACTH cariefia Ha jeaaH crnennduian
HauuH. Jenan o 1o0prx mpuMepa, CBakako je u npecyna Wingrove v. United
Kingdom, y xojoj je ECJbII ucrakao na ce apxaBama ,,J1ojieJbyje MIUPE NM0Jbe
c1000/IHE MPOIIEHE Kajia ce cI000/1a U3paKaBama PeryJmiie y cTBapuma
Koje O MoTJIe 1a oBpele MHTUMHA JIMYHa ocehama JAPYrux, HapoyuTo y
cdhepu Mopaa win penuruje.’!

Takole, moceOHa BpcTa cityuajeBa y KojuMma je JpKaBaMa OCTaB/beHa
BeOMa MIMPOKa MapriuHa cJI00O0HE TIPOIICHE jecy CIydajeBU Be3aHU 3a
koMepijanHu roBop. Cirydaj Koju je n3a3Ba0 MHOTO MaXKIE U Y KOjeM je
omryunBasio Benuko Behe, jecte cinyuaj Markt Intern Verlag GmbH und
Klaus Beermann v. Germany. Cyj je y OBOM IpeIMeTy 3aKJbyduo Jia je
HIXPOKO MOJbE CIIO00/HE MPOIICHE ,,HEOITXOIHO Y KOMEPIIHjaTHUM CTBApUMA,
HApOYHUTO y 00JIACTHMA KOj€ CY KOMILIEKCHE U CTAJTHO C€ MEHajy, Kao IITO
je HenojanHa KoHKypeHnuja“.* Jlermo 6u 6110 1a Ce Ha OBOM MECTY HarIacH
Jla je o1 KYITHOT cacTaBa BeIMKOT Beha, 4ak ceiaM cy/iuja Ouiio mpoTUB OBE
OJITyKe, T€ CY Y 33j€THUYKOM M3/[BOjEHOM MUIILJbEHY HCTAKIIH 1A j& ,,0BaKBa

cmyouja, Jlocuje crynuo; IToBepeHrK 3a 3alITUTY paBHONpaBHOCTH; [IpaBocynHa akajemuja,
Beorpan 2014, crp. 80.

Hparosey6 IMonosuh, Esponcko npaso myockux npasa, Ciyxbenu riiacuuk, beorpazn, 2012, crp.
79.

0 HUcro.
Wingrove v. United Kingdom, npencraska 0poj. 17419/90, ox 25. HoBemOpa 1996. roqune.

Markt Intern Verlag GmbH und Klaus Beermann npomue Hemauxe, npencraska opoj. 10572/83,
npecyza ox 20. HoemOpa 1989. ronuHe.
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JnedUHUIM]a T10Jba CIIO00IHE MPOIICHE Pa3Jior 3a 030UJbHY 3a0pUHYTOCT U
Jla y TIpakCcH MOXKE J1a 3a MMOCIEIHUIly MMa ,,3HaTHO OrpaHuueHe clodose
H3pakaBama y KOMEPIHjaTHUM MATambHMAa“.

Ha xpajy, Baspano 6u Harmacuti na ce y npakcu ECJblI-a, ,,mosse
c1000/IHE TTPOILIeHE ™ y BE3H ca IIPaBOM Ha clI000y u3paxkaBama Hajuerihe
KOPHUCTHJIO Y CIIy4ajeBHMa Kaja clio00y h3paxkaBama Tpeda OrpaHuIuTH
300T 3aIITUTE MOpaja JOKATHE 3ajeTHHUIe> WM 3alITHTE PETUTHO3HIX
ocehama apyrux.*

5. ITPAKTUYHU ACIIEKT OI'PAHUYEA ITPABA HA
CJIOBOY U3PAXKABABA V ITPAKCH YCTABHOI' CYJIA
PEIIYBJIMKE CPBUJE

VY TOKy cBOT mocajammmer paga YctaBHU cyn Pemyonuke Cpouje
OITYYHBAO je y YKYITHO 25 ImpeaMeTa MOBOIOM MOAHETHX YCTaBHUX KaJou,
o011 Kojux je dak 17 onbujeHo, a cBera ocam ycBojeHo.* 3a morpebe oBor
yjiaHka Ouhe pa3MoTpeHe TPH Mpecy/ie Y KOjuMa je JOIUIO JI0 OTPaHnYCHa
IpaBa Ha ci10001y M3pa’kaBama W3 pasjiora ,,3allTHTE YacTH U yIvena
npyrux‘‘. Ha taj HaumH, ayTop he mpeacTaBUTH yHOpeAHU MPUKa3 MpaKce
YCPC u carnenaru, /1a J¥ ¥ KOJIUKO C€ y JOHOIIEHY CBOjUX OMITyKa OBaj
CYJZl BOJIM MPETXOAHO ycnocTaBibeHnM npuniunuma ECJbII-a.

5.1. YcraBna xanba 6poj: 5497/2016

Y ¢cB0joj ipecyau oBoIoM YcTaBHe xaioe 0poj: 5497/2016, YCPC
npe cBera noaceha, cxonHo wiany 8 3akoHa 0 jaBHOM HH(popMHuCamy** ma
je ..y Bpeme 00jaBJbiBamb-a HaBEACHUX MPEAMETHUX HH(pOpMalnje TyKuarg
OMO jaBHA JIMYHOCT Ca JIBOCTPYKOM YJIOTOM..., T€ Jia jaBHA JTUYHOCT MOpa
“Matu Behu cTerneH TojiepaHIyje MPUIMKOM T0jaB/bUBamba WHPOpMaIIHja
y mrrammu®.’’ OBaj craB YC-a, BeoMa je BakaH jep Ce OH OcCliama M Ha

3 Otto-Preminger-Institute v. Austria, npencraska 6poj. 13470/87, ox 20. cenrrembpa 1994. tre je
CyJl MOTBPAMO TIpecyty Apskase Ja ce 3abpanu ¢uim koju Bpeha rnpasa JOKaaIHOT CTAHOBHHUILTBA
Ha PEJIMIUjCKHM OCHOBaMa.

3% Wingrove v. United Kingdom, npencraska 6poj. 17419/90, ox 25. HoBembpa 1996. ronune, rie
unm ,,Visions of Christ* nuje nobuo omodperme bpuranckor Tena 3a Knacudukaujy GuiMosa
[1a ce IpuKasyje, y CKIaay ca TaJallibiuM OpUTaHCKUM 3aKoHOM o Oracdemuju.

3 http://www.ustavni.sud.rs/page/jurisprudence/35/, npucrymsbeso 6. cenrem6pa 2022. rojuHe.

3% 3axon o jaenom unghopmucary, Ciyx6enn rmacauk PC, 6p. 83/2014, 58/2015 u 12/2016.

3akoH nojceha ja cy HocHonMMa Ap)KAaBHUX M TIOJIUTHYKHX (DYHKIMja OrpaHHYEHa IpaBa Ha

3aIUTUTy NMPUBATHOCTH KOja MMajy JIMIA Ha Koja ce OJHOCH MH(opMalmja, ako je nHpopmaruja

Ba)KHA 3a JABHOCT ¢ 003MPOM Ha UME-CHUILY Ja JIMIE Ha KOje ce OJHOCH MH(pOpPMAIHja BPIIN

onpeheny QyHkImjy.
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npakcy ECJbII-a, a He camo Ha uiaH 8 3akoHa 0 jaBHOM HH(pOpMHUCamy.*
Hawmwme, ECJbII y cBojoj OoraToj mpakcu ucTude 11a Cy jaBHE JINYHOCTH, Kao
IITO Cy IITyMIU, IMOJIUTHYAPH, WIAHOBU KPAJbEBCKUX NOpPOAHIIA U CIIUYHU
HaBeJICHUMA, Y MO3UIIHjH J1a HhUXOBO HCTYIAkE Y jJABHOCTH UHTPUTHPA U
MIPUPOJTHO M3a3UBa Naxkwky Beher Opoja peIOBHUX WiIaHOBA 3ajeIHUIIC, TS
CTOTa MOpajy MPHUXBATUTH ¥ BehH cTeneH KpuTHKa ynyheHnX Ha lbUXOBHX
padyH.

Kaxo je rope naBegeno, YCPC y cBojoj nmpakcu pazMarpao je 25
cllydajeBa Koja Cy Be3aHa 3a wiaH 46. YcraBa, OJIHOCHO IIPaBo Ha CI0001y
n3pakaBama, Al OBa ITpecy/a jennHa je moBoaoM koje ce YCPC nupektHO
0aBuo wiaHoM 46. ctaB 2. YcTaBa, OJJHOCHO OIpaHHYCHEM IpaBa Ha CII000/Ty
n3pakaBama. YIpaBo 300T Tora, Bajhballo OM Ha OBOM MECTY HAIIOMEHYTH,
Jla Cy J03BOJbEHA 3aKOHCKA OTpaHUYCH-a MPOMUCAHA CTAaBOM 2, ujiaH 46.
YcraBa y MpUHIIAITY HCTA OHA OTPAaHUYEHa KOja y CBOjOj TIPAKCH MPUMEY]e
u cam ECJBIT.*

Kaxo je y KoHKpeTHOM ciTydajy OMIIO pedu O TIOIITOBamkY 3aKOHCKOT
IpaBa Jia JIeMaHTH MOJHOCHOIIA YCTaBHE xanbe Tpeda na Oyze 00jaBibeH
y poxy on 48 catu o1 TpeHyTKa 00jaBJbiBama M3BOpHOT TekcTa, Y CPC ce
no3Bao Ha jour jenan craB ECJbII-a, koju monaTtHo moTBphyje 3aKOHCKO
npaBuio. Hamme, cmarpa ce 1a 6u ykonnko Ou ieManTs 0o 00jaBIheH BUIIIE
on 48 cati HaKoH 00jaBJbMBaka H3BOPHOT TEKCTA AOIIIO 10 HEOCHOBAHOT
orpaHMYerha MpaBa Ha cI000ay u3paxkaBama, Te crora Y CPC nmonasska n1a
CY BecTH po0a K0joj Op30 UCTHYE POK TPajama U Ja ojijiarame 00jaBJbHBamba
BECTH, YaK U Ha KPATKO BpeMe, MOXKE Y BEJIMKOj MEpPH Jia OJTy3Me Ha BPETHOCTH
Y 3aHUMJBMBOCTH, a Kako je ECJbII, Beh ucrakao y cBojoj npakcu, uzmelhy
ocrasor, u y npecyaama nporus Cpouje.*

VY HacTaBKy o0pasiiokema npeaMerHe ouiyke YC mpaTu cTaBoBe
ECJbII-a n moBogoM jour HeKUX MUTama. PacrpaBy y Be3n MHIIbEHA,
YHIbEHUIIA ¥ BPETHOCHUX CYIOBa, KOja ce Ha €BPOIICKOM HHMBOY pa3BHJIa
MOBOJIOM HEKHX CIIMyYajeBa Be3aHHX Mpe CBera 3a clio0o/1y U3paXkaBarmba Ha
UHTEepHETY,"' a MOBOZIOM KOje HHje TIOCTUTHYT jeqMHCTBEeH KoHceH3yc Y CPC,
nparehu ECJBII tpetupa Ha cnenehn HaumH — ,,c;10001a M3pakaBarmba U3
yyiaHa 46. craB 1. YcTaBa npencraBiba Mparo Jia Ce HEOMETAHO OJ1 OUJIO Kora
n3pakaBajy MUIIbEHa, HH(popMaIje u uaeje, 6e3 003upa Ha caapKUHY
Y BUXOBO JICJCTBO HE3aBHCHO O] TOTra Jia Jin HHpOopMaIlija MpeicTaBiba
YUCHUYHH, BPEJHOCHU WJIM MEIIOBHUTH CYJ, Jla JH je WHpopmaiumja

3% 3akoH 0 jaBHOoM uHpopmucamwy, Cnyowcoenu 2nacnux PC, 6p. 83/2014, 58/2015 u 12/2016.
3 VYcras Peny6nuke Cpbuje, Ciyx6enn racauk PC, 6p. 98/2006 n 115/2021.

Konpusuya npomus Llpne I'ope, npencraska 6poj 41158/09, ox 22. HoBemOpa 2015. roguse, napa.
69.

Delefi AS npomus Ecmonuje, npencraBka 6poj 64569/09, ox 16. jyna 2015. roxune.
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MOJTUTHYKA, 00pa3oBHa, HHPOPMATUBHA, Ca HAYyYHOM, YMETHHYKOM HIITU
HEKOM JpyroM BpenHorhy*.*> CIMYHO je U KaJa je ped 0O T3B. ,,i3jaBe Koje
MOTY OWTH MHTPUTAHTHE TI0 jaBHOCT" — ,,YCTaBHHM Cy[ yKa3yje J1a ciodona
M3pakaBama BXKH HE caMo 3a ,,uH(popManuje’ uin ,,uzieje’ Koje cy MmoBoJbHE
WK ce cMaTpajy HeyBpeJbUBUM, Beh 1 32 oHe Koje Bpehajy, oKupajy uin
y3HemupaBajy*.* Cya najbe HacTaBiba U HCTHYE 1a ,,C1000/1a n3pakaBama
mopen ocTajor, o0yxBaTa NpaBO Ha HENMpHUCTpacHe, ToOpoHaMepHe
nH(pOopMaIje o/ jaBHOT MHTepeca, Yak M Kaja MpeaMeTHa myOnuKanmja
mojipa3yMeBa MITETHE U3jaBe O MmojequHImma.

Omryka YCPC-a mo npenmMeTHO] yCTaBHO] jKallOH, Ol BEJIHKOT je
3Ha4aja M U3 NEPCIEKTHBE OrpaHUuCHa MpaBa Ha 10001y M3pakaBamba
KaJsia Cy y MMTamky HOBUHAPH M MEJIHjH1, Ka0 MOCEOHO OCETIbUBA IPYIIa AU U
BaXKHO ,,0pyhe‘* IpymTBa, Kaja je y NuTamy 3alliTHTa CII000/1e n3pakaBama.
Hawnwme, nparehn monoso Hama3 ECJbII-a, YC uctuue na cy HOBUHAp H
YPeIHUK jaBHOT IJIAaCWJIa JAYXXHH Jia Ipe o0jaBsbuBarma nH(popMalmja, ca
MaKEHOM MPUMEPEHOM OKOJTHOCTHMA, TPOBEPE H-EHO IMOPEKII0, HCTHHHTOCT
u nornynoct.* ECJBIT je y cBOjoj A0camanimboj mpakcu yCereo a aehuHuIIe
jacHe KpuUTepHjyMe Koje, YCTaBHU CyJ MTOHABJba KaJa je ped O MUTaAkY
,»HOBHHApPCKe J100pe Bepe™ OMIHOCHO MOCTYIamka MPUINKOM HHPOPMHUCAHA
ca moTpeOHOM ,,HOBHHAPCKOM MakioM ™. Hamme, Taza Tpeda y3eTn y 003up
YeTHpU Kputepujyma: 1. Aymopumem u3gopa 3a 00jagmeHu ocnopeHu
unanax*® 2. Jla nu je Hogunap npedyseo pazymHe mepe uCmpaniCuéara npe
objaswusarva unanxa®’, 3. Jla au je nosunap npedcmaguo npuiy Ha pazyman,
ypasHomedxcen Hauuw, u 4. Jla 1 je owmehenoj ocobu dao npuauxy oa ce
opanu®,

YCPC Ha kpajy 3akJbydyje Ja MOJUTHYApPU W HOCHOIM jaBHHUX
¢yHKUMja Mopajy Aa uMajy BehM CTereH TolepaHnuje Ha KPUTHKE Koje
ce OJJHOCE Ha HUX, Y OAHOCY Ha IOjeJANHIIE YHjU paj HHje jaBaH, HUTH
M3JI0KEH JaBHOM MiberY. M 0Baj cTaB CpIicKor cyza He Tpeda Jia 4yau jep
je u OH y moTInyHoM ckitany ca ctaoBuMa ECJblI-a. Haume EBporickn

2 Oonyka Yemasnoe cyoa Yo - 5497/2016, ctp. 7.

3 Castells npomue [lInanuje, npencraska 6poj 11798/85, ox 23. anpuna 1992. roguse, mapa. 42.

“  Jlenojul npomue Cpbuje, npencraska 6poj 13909/05, ox 2. okro6pa 2007. ropune, napa. 74.

S Goodwin npomus Yjeourwenoe Kpawvescmesa, npencraska 6poj 17488/90, ox 27. mapra 1996.
roauue, napa. 39, Bladet Tromso u Stensaas npomue Hopeewxe, npeacraska 6poj 21980/93, ox
20. maja 1999. rogune, napa. 65.

4 Bladet Tromso u Stensaas npomue Hopeewxe, npencraska 6poj 21980/93, ox 20. maja 1999.
rojuHe, napa. 66.

4 Prager u Oberschlick npomus Aycmpuje, npescraska 6poj 15974/90, ox 26. anpua 1995, napa.
37.

®  Bergens Tidende u Others npomus Hopsewre, npencraBka 6poj 26132/95, ox 21. maja 2000.
roause, napa. 57., 58.
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Cyz UcTuye Jia JaBHa riacuia cjao00aHO 00jaBibyjy Heje, nHbopMalmje u
MHUIJBEHA O T0jaBaMa, Aorah)ajuma u IMIHOCTHMA O KOjUMa jaBHOCT HMMa
ompaBaaH UHTepec 1a 3Ha. HoBunapcka cnodona, takohe, o0yxsara 1 Moryhe
npuberaBame oxpel)eHOM CTeneHy MpeTepuBamba KM Yak MPOBOKAIHju.*
Taxole, rpanulie ToMymTeHe KPUTHKE Cy TpeMa npakcu EBporickor cyna,
KOjy, ¥ OBOT IIyTa YCTaBHHU CyJl IPHXBarTa, 3HATHO IIUpPE y OJHOCY Ha
MOJMTHYAPE, HOCHOIIE jaBHE (yHKIIH]jE, HETO y OJHOCY Ha Apyra jumna.>’

Beposarno u Haj3Havajauju craB ECJblI-a xoju YCPC mpeysnma
Kako OM JOHEO OAJYKYy IOBOJOM KOHKpETHE YCTaBHE jkajbe Be3aH je 3a
MUTalkEe OHOCA CII000/e M3pakaBarmba jeIHOT U IpaBa Ha 4acT U YIVIEN
JpYTOT JIMIA, OAHOCHO 32 MHUTamke Ja JU je JOIUIO OrpaHuYerha MpaBa
Ha cIo00y M3paxkaBama MOJHOCHOIA YCTaBHE kaibe 300r Tora mITo
ETOB JIEMaHTH HHje 00jaBJbEH y JTHEBHOM JIUCTY TYXKEHOT' Y POKY of 48
card oJ] 1aHa o0jaBJpUBama M3BOpHOT Tekcta. Hanme, YCPC uctnue na
j€ 3a OIrOBOp Ha MPETXOJHO HABEJACHO MUTAC BAKHA YMELCHHULA J1a JTU
je TIOHOCHOITy yCTaBHE jkajoe kao omreheHoj ocoOu aara mpuinka Ja
ce opanu.’! Jlasbe, YCPC 3axspyuyje a cy y AHEBHOM JHCTY ,,B.“ 14,
cenrremOpa 2009. rongnHe, 00jaBJbeHU AEMaHTH ITOHOCHOIIA yCTaBHE Kabe
MTOBOJIOM CITIOPHOT HOBUHCKOT 4JIaHKa, T€ Ce MOpa CMaTparH Jia je IpuiInKa
omreheHoM J1a ce OpaHu Omiia Ipy»KeHa HaKo je 10 00jaBJbUBamka IeMaHTHja
mpouwio Buie o 48 caru.

5.2. YcraBna xanba 6poj: 7801/2012 u YcraBHa xkanbda 0poj:
7490/2013

Panu jacaujer mpukasa u edukacHUje paBHe aHalu3e, cienache
nBe Tipecyne Omhe carrenaHe y uctoMm onesbky. OHO MITO je y mpecyan
moBozioM YcraBHe xaybe op. 7801/2012 YCPC-a ox 3Hauaja 3a TeMy pajia
jecte mpe cBera craB YCPC-a, koju Harnamasa fja 4ak U YKOJHUKO JIHIIE
HUje MO CBOjoj MpodecHju jaBHA JIMYHOCT OHO CE HE MOXKE IMOCMAaTpaTu
Ka0 HE3aMHTEPECOBAHO M HEIOANPIEMBO IIPHBATHO JIUIE YKOIHKO je Onio
YKJbYYEHO y Meaujcku mpomnpahen cyacku noctymnak. CBoj 3akibydax,
YCPC notBphyje Ha ocHOBy npakce ECJblI-a y kojoj ce Haramasa fa y
OTICEeT 3alTUTE CII000Ie U3pakaBama yinase 1 u3jase koje he, eBeHtyaiHo,
caIp)KaTH M IITETHE HABOJAE IO MOJHOCUTEIbKY.’> 3aT0O, MOBOJIOM OBOT

4 Dalban npomus Pymynuje, npencraska 6poj 28114/95, ox 28. cenrembpa 1999. ronune, napa. 45.
Boopooicuh npomus Cpouje, npencraska 6poj 32550/05, ox 2. jyna 2009. roquse, napa. 54.
Bergens Tidende u ocmanu npomue Hopsewre, npencraBka 6poj 26132/95, ox 2. maja 2000.
roauHe, napa. 57 u 58, xao u ouyke YeraBHor cyaa Yxk-7801/2012 ox 8. okrobpa 2015. romune
u Yx-7490/2013 ox 26. HoBem6pa 2015. roxuse.

Bladet Tromso u Stensaas npomue Hopeewxe, npedcmaska 6poj 21980/93, ox 20. maja 1999.
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nutama, YCPC 3akspyuyje na je momgHOCUTEIbKa yCTaBHE jKallde HaKo
MPUBATHO JIMIIE, MOpaJia IMaTH BehH CTEIeH ToJepaHIyje MpemMa WiaHuMa
KOjH Cy HallMCaH! TIOBOJIOM KPUBUYHOT TIOCTYTIKA y KOjeM je OHa Y4eCTBOBaa
Kao OpaHuIal OKpPUBJBEHOT. >

YV 0BOj O/1ITy 1IN TIOKPEHYTO j€ ¥ MTUTAkbE 3aIITHTE HOBUHAPCKOT U3BOpa.
IToBonom uctor, YCPC u3Bonu nBa 3akibyuka: [IpBu, 1a peaoBHU Cy10BU
He Tpeba ,,[IPEeBHILe CTPOro™ Ja OleHhYjy Npo(heCHoHaNIHO MOHAIAKE
HOBHMHApA, jep TO KacHHje MOXe JIOBECTH JI0 oABpahama Of BpIIeHa
¢dyHKIHjE ,,jaBHOT YyBapa“ Kojy LITaMIia 00aBjba y CBAKOM JIEMOKPAaTCKOM
apymtBy,™ u apyru y kojem YCPC Harnamasa 1a umajyhu y Buy 3Hauaj
3alITUTEe HOBUHCKHUX M3BOPA 32 CII000Y IITAMIIE Y AEMOKPATCKOM JPYIITBY
Y TIOTEHIIHjaJTHU HEeTaTuBaH eeKar KOju HAJIOT 32 OTKPUBamk-Ee M3BOpa MMa
y YXKHBawby Te cli00o/e, OTKpUBaHk¢ HOBHHAPCKOT M3BOPa HE MOXKE Ja
Oyae KoMmaTrOuIIHA ca TIPaBOM Ha CI000y M3pakaBama, OCUM YKOJIHKO
je ompaB/iaHa IPETSIKHUJUM jaBHIUM HHTEPECOM, a IIITO TIOBOJIOM KOHKPETHE
yCTaBHe xanbe, Huje Ouo ciry4aj.>

VY omtynu nmoBoxoM ycrasHe xanbe op. 7490/2013 YCPC maxom
MIOHABJbA CBE NMPETXOIHO aHAIM3UPAHE CTABOBE, Al OM TTOpe]T ’bUX MOTJIa
OWTH M3IIBOjeHA jOIII JIBa CTaBa Be3aHa 3a OTPaHHYCH-C paBa Ha CI0001y
m3paxkaBama. [IpBu, kpo3 xoju YC ykazyje na 4ak ¥ yBpeIJbUB jEe3UK,
KOjY Ha4eJTHO HE Y)KHMBa 3aIITUTY, MOKe OMTH 3amuTHheH ako je KopuiheH
HCKJBYYMBO Y CTHIICKY CBpXY, T€ Ja ci1000/a M3pakaBamka MUILJbEHA
ojipasyMeBa u cJio0oj1y n300pa HauMHa Ha KOju fie ce CaoIITUTH MUIIBEHHE,
OJTHOCHO TOfpa3yMeBa KOpWIINeme jaKuX W OIITPUX M3pasza u ¢pasa,
kopumheme CTWICKUX (UTYpa, a CBE y IUJbY M0jadaBamkba YTHCKa HEKOT
TEKCTa U CKpeTama MaKike Ha Joralaje U OKOIHOCTH O] jaBHOT MHEpeca.
Ormert, u oBaj craB YCPC yckmaauo je ca mpakcom ECJIbIT-a.%° JIpyru
KJbYYHH CTaB M3 OBE OITyKe jecte oHaj kojuM YCPC HaBoam na ,,;j00pa
Bepa HOBUHAPA™ OIHOCHO ,,IOTpeOHA HOBHHAPCKA MaXKHha“ MPBOTYKEHOT
Tpeba 1a Oyrie onemheHa Ha OCHOBY Ca3Hama M MH(OpMaIlija Koje cy My Ounire
JOCTYITHE y BpeMe M1cama CIIOPHOT TEKCTa, a He Ha OCHOBY MH(oOpMaluja
KOje Cy HaKHAaJHO HacTalle, OTHOCHO TI0CTaJjle jaBHE.

romuue, u Jlenojuh npomuse Cp6uje, mpencraBka 6poj 13909/05, ox 6. noBem6pa 2007. roaue,
napa. 74.

3 Boopoacuh npomus Cpbuje, npencraska 6poj. 32550/05, ox 23. jyna 2009. ronune, napa. 54.

3 Yordanova u Toshev npomue Byzapcke, npencraska 6poj 5126/05, ox 2. okrobpa 2012. roause,
napa. 48.

3 Goodwin npomug Vjeourenoz Kpamescmesa, npencraska 6poj 17488/90, ox 27. mapra 1996.
rojuHe, napa. 39.

% Mladina DD Ljubljana npomus Cnoeenuje, npencraska 6poj 20981/10, ox 17. anpuna 2014.
TOJMHE, napa. 45.
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6. 3AKJbYUAK

YCPC nparu craBoBe ECJbII-a, u cBoje omiryke JOHOCH y CKIamy
ca TPETXOHOM MPAKCOM HajBHIIE cyacke nHcTaHle CTapor KOHTHHEHTa.
Waxo je y mpaBHO] TEOPHjH, TOCTUTHYT HEIBOCMHUCIIEH KOHCEH3YC Ja Ce U3
MepCIeKTHBE HAIlMOHAIHUX Cy/0Ba, a  renepantHo, ECJbII He moxe 1 He cme
CMaTpaTH Cy[OM YEeTBPTE MHCTAHILIE, HEIBOCMUCIICHO j€ jacaH U MPUMETaH
yTHUIaj KOjU OH BPILIM Ha HAIIMOHAJIHE CYJIOBE CBHX Jip>kaBa wianuia CaBera
EBpore, ma camum tum u Cpouje. Mean ycnocraBibama jeTHOOpa3HOCTH
CYJCKE MpaKCe Ha jeAMHCTBCHOM TEPUTOPHjAIIHOM MOAPYYjy, OHO je
HEIOCTHKAH O]l KaJ c€ MPaBO Kao MOJEpHA HayKa YOIILTE yCIOCTABUIIA.
Wnak, texxehu octBapewy tor uaeana YCPC je ycrieo n1a Kpo3 roguHe
MIPUXBATH U YHOZOOM CPIICKOM MPAaBHOM CHUCTEMY MHOTE 3Ha4yajHEe Haslaze
ECJbII-a, Te je Ha Taj HAYKMH Kpajikbe e(PUKACHO YTUIIA0 1 HA CMamberbe Opoja
npencTaBky Koje ce npotuB Cpouje mogHoce npex ECJbIT-om. HacraBak
oBakBor TpeH a je oueknBad. Y CPC he ce u y 1asbeM pajay HEIBOCMUCICHO
TPYAUTH A2 YBaKM CBE OHE CTaBOBE Cy/Ja KOjH Cy Beh M3BEICHU MOBOAOM
pa3MaTpaHHX IHUTaba, 8 TOCEOHO YKOJIHMKO je HEKH O THX CTaBOBa yTBpheH
1 KOHKpeTHOM npecynoM npotuB Cpouje. Ha ocHoBy cBera HaBeneHor
3aKJby4yje ce — OrpaHHueHha NpaBa Ha cI000AY M3pakaBama Cy HYXKHa,
aJIlM HUKAKO HE CMejy MOCTaTH MapaBaH 3a I'yHICHE CI000AHE MHUCIU U
cio0oie n3pakaBama. Perieme 3a npoHanaxeme KpXKor OanaHnca u3mehy
0Ba JIBa [I0JIApUTETA CaMO je jelHO — HaCTaBaK yHanpehema caoopazHOCTH
1 cuHXpoHu30BaHoCT y Aenosawy ECJbII-a n YCPC-a.
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Lazar Petrovié

LIMITATIONS ON THE RIGHT TO FREEDOM OF
EXPRESSION CONSIDERED THROUGH THE GENERAL
THEORETICAL ASPECT AND PRACTICE OF THE
EUROPEAN COURT OF HUMAN RIGHTS AND THE
CONSTITUTIONAL COURT OF THE REPUBLIC OF SERBIA

Resume

Freedom of expression is an important aspect of the corpus of rights of
every individual in developed democratic societies. However, like all rights that
do not have an absolute character, the right to freedom of expression is subject to
certain limitations. These restrictions are prescribed both at the international and
regional, as well as at the national level. For the purposes of this article, an analysis
of different types of general and special restrictions will be presented, which are
fairly synchronized, represented in the legal jurisprudence of the European Court
of Human Rights (hereinafter referred to as ECHR), but also in the legal legislation
of the Republic of Serbia. As the ECHR, with a free assessment of relevant factual
and legal issues, “on a case-by-case basis”, determines whether the conditions for
the application of some of the prescribed restrictions have been met, the question
of the uniformity of older and newer case law resulting from decades of work of
this Court arises. What’s more, the work of the ECHR should serve as a “guiding
star” for the establishment of the practice of national courts of signatory countries
to the European Convention for the Protection of Human Rights and Fundamental
Freedoms (hereinafter referred to as the Convention), and the text will also consider
the issue of whether whether, and to what extent the Constitutional Court of the
Republic of Serbia is guided by the practice of the highest legal instance of the Old
Continent in making its decisions regarding the restriction of the right to freedom
of expression. In the following, the author will try to present the theoretical aspect
of concrete restrictions applied both at the national and regional level, in order to
approach the direct analysis of judgments in the area of restrictions on the right
to freedom of expression made by both courts after the theoretical structure. In
conclusion, we will talk about the breadth of the right to freedom of expression,
that is, the key differences visible in the judgments of both courts.

The Constitutional court follows the views of the ECHR, and makes its
decisions in accordance with the previous practice of the highest judicial instance
of the Old Continent. Although in legal theory, an unequivocal consensus has been
reached that from the perspective of national courts, and in general, the ECHR
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cannot and must not be considered a court of fourth instance, the influence it exerts
on the national courts of all member states of the Council of Europe is unmistakably
clear and noticeable, so therefore Serbia. The ideal of establishing the uniformity
of judicial practice in a single territorial area has been unattainable since law as a
modern science was established in general. Nevertheless, striving to achieve that
ideal, the Constitutional court over the years managed to accept and conform to the
Serbian legal system many significant findings of the ECHR, and in that way it had
an extremely effective effect on the reduction of the number of petitions filed against
Serbia before the ECHR. The continuation of this trend is expected. In its further
work, the Constitutional court will unequivocally try to respect all the positions of
the court that have already been presented regarding the discussed issues, especially
if one of those positions was also determined by a specific judgment against Serbia.
Based on all of the above, it is concluded - Restrictions on the right to freedom of
expression are necessary, but must never become a cover for stifling free thought
and freedom of expression. There is only one solution to finding the fragile balance
between these two polarities - the continuation of the improvement of conformity
and synchronization in the operation of the ECHR and the Constitutional court.

Keywords: Constitutional Court, Court of Justice, Restrictions, Freedom of
expression, Judgments.’

Pan je mpumiben 06.10.2022. rogune, a npuxsahen Ha cacranky Pemaxuuje 10.11.2022. ronuue.
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IIpasnu axynmem Ipeznednu pao

Yuueepzumem y beoepady

[TPETOBAPAIGE Y MEBYHAPOIHOM IIPABY

,,CTHYE ce YTHCAK J]a C€ Y CBAKOM BEKY, K20 Jia je Y MUTamby HEKH
MIPUPOJIaH 3aKOH, M0jaBJbyje jelHa 3eMJba KOja IMoceayje MOh U BOJbY,
Ka0 Y MHTEJICKTYaJIHy U MOPAJIHY CHAry, 1a y CKJIaJy ca CONICTBEHUM

CHCTEMOM BpEIHOCTH 00NMKyje uynTaB Mel)yHapoaHu nopeaak™
(Xenpu Kucunyep, Juniomamuja).

Caorcemax

Oonoce mehy Opacasama, y noenedy meljynapoonoz npasa,
Kapakmepuuly OpojHU KOHMAKMU U UHMepaKyuje, Ha paziudumum
HUBOUMA U NO OCHOBY PATUHUMUX NUMAILA - eKOHOMCKe, HOTUMUYKe,
mexuonouixe, 6ojre, ounamepanme npupode. Ono wmo Xenwpu Kucunyep
ucmuye Kao 3HauajHy 00auKy mehynapoonoe nopemxa 21. eexa je oa
cy npsu nym, mehyHapooHu 0OHOCU NOCMAnu 2lo0anHy, U ma npemuca
Y MHO20Me OONUKYje NPUCMyn u mymauerse npeco8apara y 060M paody.
bpojuu npaxmuuapu u nosnasaoyu mehynapoonoe npasa yxkasyjy oa
ceaka Opacasa y mMehyHapoOHUM OKEUPUMA UMA CONCMBEHU NOo2led HA
o0peheno numarse Koje ce nocmasma npeo wux. Tauke mumounasicerba y
PAa3yMesarsy U nPUCHynarby camoj memu mocy 006umu Kapakmepucmue
Cnopa Koju Modice uMamu nOAUMUYKA, aiu u npaena ceojcmea. OHo wmo
je sasicHo HanomeHymu je 0a ceaxa Opxcasa uma obaseszyjyhy Komnonenmy
0a ceaxu cnop, npumersyjyhu paziuuuma cpeocmea, peuiu MUpHuM nymem.
Yonwmeno enedano, melhynapoona nonumuxa OKpenyma je npesasunaicerby
cynpomcmasmeHocmu mehy oporcasama, MUPHUM CpeoCcmeuma U Kpeuparsy
oyoyhnocmu mupa, pasnomesice u cueyprocmu. Ha mom niany easicno je
UsHeOpUMU HOBY, (heKcubUIHU]y duniomamujy Koja hie umamu npe2osapadxy
CHazy, aymopumem u 1e2umumMumen Ha nowby MefyHapooroe 0enosard.
Axyenam ce nocebHo cmas/ba HA NOCMUZAFE KOMNPOMUCA, 3AJeOHUUKUX

Macrep eKOHOMCKHX HayKa M KaH/IH/aT 3a yIHC Ha JOKTOPCKE akajeMcKe cTyauje Ha [IpaBHOM
taxynrery Yuusepsurera y beorpany. Enexrponcka agpeca ayropke: jelenaplv@gmail.com.
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CmMasosa No OCHOBY CHOPHUX NUMATLA, OEMOKPAMCKOZ CY4emdsarbd U
MupHoe pewiasarba ceaxe cnopte cmaske. Ceu mehyHapoOHu akmepu
unHcucmupajy Ha 000pocycedcKumM 00HOCUMA, MUPHOM Deuasarby ceaxoe
NUMarea u npe2o8opumd, Kao OKOCHUYU MpajHo2 Mupa u cmaduiHOCmu.

Kwyune peuu: mehynapoono npaso, ouniomamuja, npe2o8aparse, MUupHo
peuiasarse cnoposd, mpajHu Mup, CMmaouiHoCm.

1. YBOA

[Mpenmer ananmse pana Cy acleKTH TUITIOMATCKHX, HEMOCPEIHUX
MIPEroBOpa, KOjH C€ UCTUYY Ka0 WHUIIM]aJIHU U 3HauajaH CErMEHT MUPHOT
pemaBama criopoBa Ha MmelyHapoaHoj cienu. CarsiemaBa ce J1€jCTBO
[peroBapama y JOMEHY MUPHOT pellaBama Cropa Kpo3 IUIIIIOMAaTCKe
MeXaHu3Me, alli U MelyHapoaHe Cy[CKe OpraHe, Kaja ce 3a THM BHIOM
jaBu moTpeba, HAKOH LITO Cy MCUPIJbEHa CBa Apyra cpeiactBa. Pokyc
pama ce craBjba Ha JMIIOMATCKa CPEJICTBA, y TOIVIETy HETOCPETHHX
JUTUIOMAaTCKUX MPETroBOpa, ajli M Mpelia3ak Ha MoJbe J0OpuX yciyra u
MOCPEIOBaka, aHKETHE KOMUCH]E, I3MUPHBALE U Ha KPajy CAM MOCTYIaK
npen Yjenumenum Hanpjama (YH). KacHux mesneceTux ronuna 1omasu 10
MHTEpECOBamba 1 110jaBe MIPBUX PaZoBa U3 JOMEHA IIPeroBapama 1 JI0 IaHac,
MIperoBapame, Koje ce cMarpa YHHUBEP3aJIHUM IPOLIECOM KOjH ce PUMEbYje
Y Pa3IMYATHM CUTYaIlljaMa, 0CTaje y CPEIMINTY MaXKIe TeopeTndapa u3
pasznuuuTUX HaydHuX obnactu. Tako ce Hajuemhe paszmarpajy cienehu
aCIIeKTH ITPEroBapama: ,,COMNOJIONIKH, KOMYHHKAIHjCKH, €THYKH, TIPABHHU,
KYJITYPHH, TIOJUTUYKH, EKOHOMCKH U Ap“.! Ha caMoM moueTKy, BaxHO je
HalpaBUTH AUQepeHIHjainjy MperoBapama ol Mepa Koje MpeTxoe, Kako
0u ce mojaBa OMIIO KOT' CIIOPHOT MUTama npeaynpeaunia. [IpeBeHTHBHE
aKTUBHOCTH, KOje CY Ty Jia 0 criopa He j1olje, oJjHoce ce Ha HOTH(UKAITH]Y,
MPETXOIHY CarmacHOCT ¥ KOHCynTanuje. Teoprjcka U MpakTUYHa UCKYCTBA,
kako To HaBoau Munenko Kpeha, nonoce morpely ma ce mpemxyxurpe
CIIOPOBH, TAKO ,,IIITO I10jSTUHE PETUOHAIIHE OpTraHu3aIvje npeaBuhajy jeaHy
HOBY TEXHUKY — TEXHUKY HOBPEMEHHX IMIUIOMATCKUX KOHCYITalMja Ha
HUBOY MHUHHUCTapa CIOJbHUX IMOCIOBa, IedoBa Blaaa win nak medosa
np>xaBa. KoHCynTaTuBHY QMIUTOMATCKy Tporeaypy npensuha Baprrascku
nakT (uwiaH 3), [ToBesba Opranuzanuje aMmepudukux Japxkasa (wiaH 39),
CeBepHOATIAHTCKH MMAKT ¥ HU3 JPYTHUX CaBpEMEHUX opranusaiuja‘.> Kamaa

Jloopuna Becuh, JInanja bexo, ,,Bemruna nocnosHor nperosapama‘, EKOHOMCKU Xopu3onmu, 0p.
1/2011, ctp. 170.

Munenko Kpeha, Mehynapoono jasno npaso, IlpaBan ¢daxynrer Yansepsurera y beorpany,
beorpan, 2020, ctp. 718.
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npoOieMcKe CUTyalyje HacTyIe, IPUCTyIa Ce pellaBamy Copa MUPHAM
MyTeM HEMOCPEHUM MPEroBOpPHMAa — MPOJIA3H Ce KPO3 HUXOBE eTarle,
caryieiaBajy ce MpeJHOCTH U CIad0CTH OBAKBOT MMOCTYTIKA, Ka0 U (QUHAITHH
pE3yINTaT Koju Cy TaKBU Mel)yHapoTHOIIpaBHU HAIOpH Mpou3Bend. BaxHo je
uctahu 1a apxase y Mel)yHapoIHOM OKpYKerby MMajy o0aBe3y Ja MUPHUM
MyTeM, TAYHHUje IPEroBapameM, PeliaBajy CBAKH €BEHTYaITHH CIIOp | J1a HE
npuberaBajy HaCHJIHUM CPEIICTBUMA U JeIHOCTPAHUM OJIITyKama, KOje IpeTe
Jla TPajHO HapYIIIE JaTe OTHOCE, a TO CBE MPOM3IIA3H U3 MPAKCE MO3UTUBHUX
npaBuia MehyHapoaHor npasa.

Y melhynapogHoM mpaBy, MUpP, Kao HJieja W BPEIHOCT, MOCTaje
npuMapHu OWUJb ACJI0Bamba y JUIINIOMATCKUM KPYroBuMa U CBET C€ y4H Ja
j€ TO jeIMHO HOPMAJTHO CTamke y KOME CBaKH HapoJl Tpeba /1a )KUBU U 1a MY
texu. Otyna je Pyssent 1902. ronune, npex Konrpecom, pekao: ,,Cee Beha
Meljy3aBHCHOCT U CIIOKEHOCT Mel)yHapOTHUX MOJIUTHYKUAX U EKOHOMCKHX
OJIHOCA CBe BHIIE 00aBe3yje CBe IIMBUIIM30BaHE U ypelheHe 3emibe na
ozipkaBajy motpedan pex y cBery.* M3a cBaKor jaenoBama jeHe IpiKaBe
Ha Mel)yHapoIHOM TUIaHy KpHjy Ce CJIO0jeBUTE IeONOJUTHYKE aMOHIIHje,
3allITUTa HAIMOHATHUX HHTEPECa, OIPIKaBarmbe Kopaka ca BETUKHM CBETCKHM
cujlaMa, eKOHOMCKO HMJIH BOJHO jadame. 3a MUPHO pelllaBame CIiopoBa KOjH
HacTajy ycies MOTeHIMjaTHOT Hecarama Mel)y apxkaBama akrepuma,
IpKaBe UMajy Ha pacroyaramby UHCTPYMEHTE, MOMYT AUIJIOMAaTCKUX U
CYICKHUX cpeficTaBa. DIeKCHOMITHOCT B pa3Boj IUIUIOMATH]€ y BEJTUKOj MEpH
yTHYE Ha MMO3UTUBAH HCXOJ CBAKOT Mperopapaykor ynHa. Cam paja nposiasu
KpO3 MPOILIeC MUPHOT pelliaBama Croposa Meh)y npxkaBama, TUIIOMATCKUM
CPEICTBHMA WJIH, MK, pe]l Mel)yHApOIHUM CYJACKHM OPraHUMa, U IOHOCH
OTICEePBAIINjy TUMIIOMATCKE HCTOPH]jE Y BAYKHUM MPEroBapauKuM YHHOBHMA.
MehyHapoaHonpaBHH aKTepu MOPajy Jla HeTyjy NPUMEHY AMIUIOMATCKUX
CpeJ/icTaBa y OBOM KOHTEKCTY, aJIH, CBAKAKO, HA pacrioliaramy Cy U CyJIcKa
CPEe/CTBa, KOja CTYIajy Ha CIEHY Y TPEHYTKY KaJia Cy CBU JIPyTU BUJIOBU
MperoBaparma UCIPILbEHH.

Huse pana je 1a ce Ha OCHOBY JeTajbHE aHaJM3e U carie/liaBamba
aKkTye’qHuX Mel)yHaponHUX npuirKa u3Be/e 3aKibydak jaa ju oapeheHa
cpencTBa MMajy Behu cTeneH MpUMEHE Y OAHOCY Ha ApyTe, Tj. 1a Ju
Jp>KaBe y CBOM MeljyHapOTHOM JIENIOBamy paflije MPeroBapajy MUPHHUM,
JAUTJIOMATCKUM IIYTEM WJIM pPClIaBalkb€ €BCHTYAaJIHUX CIIOPOBA U EHbUXOB
eMIIIOT TIpOHAaJIas3e, Ha MpuMep, npen Mehyrapoganm cynom. Mmajyhu y
BH/Jly YHILEHUILY JIa je ,,4OBEYaHCTBO MCKYCHJIO aJJapMAHTHO BEJIMKH OpOj
Opy)KaHUX CYK0oOa W MPETPIeNo HecaraeInBe MOCIeANIIe, Of YCBajama
Kenercke xouBeHmnuje u3 1949. romune™,* nmperoBapameM je MOCTAIO

3

Xenpu Kucunyep, Juniomamuja, Kny6 Ilnyc, beorpaz, 2016, ctp. 25.

4 Mehynaponna opranusanuja Lipsenu Kper, Cmyouja o obuuajuom mehynapoonom xymanumapnom
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npexornorpebHo. Omryuyjyhy yaory y ToMm Horieay uMa CTEleH pas3Boja
JUIIIOMaTHje, KYIType MPeroBapama, HaCynpor ,, IMTUIOMAaTHj i Ha MUIIuhe*,
CIIOJbHOITIOJIMTHYKE CTpaTCFI/IjC 1 CTaBOBa O TAKTUYKHM CIIOJbHOITIOJIMTHYKUM
nuTamuMa. Paj ce 3acHUBa Ha aHAIN3H ITPUMEpPa U3 MPAKCe, HCTOPU)CKUX
MIOCTaBKH, aJli U mpenieay gomahe U HHOCTpaHe JIuTeparype kKoja ce 0aBu
nmaroM oOmanthy mel)yHapomHOT TipaBa.

2. ACITEKTHU MUPHOI" PEITABABA CIIOPOBA vV
MEDBYHAPOIHOM IIPABY

Caxu Tumajyhu ciop Ha MeljyHapoIHOM IUTaHYy MMa TTOTEHITH]jal
Jla ecKajupa y cykoO HecarieIMBUX pa3Mepa, a TOME Hac Y4 UCTOpHja
mehyHnaponuaux onHoca. [lojaBa mel)yHapogaux opranmzanuja, J[pymrsa
Hapoja 1 YjeIumbeHUX Halluja, JI0Ka3 je Jia Cy YHbCHU OPOjHH KOpalu y
MpaBIly OTKJIamama MeljyHapoqHux cykoOa. HecriopHa je unmenna aa je
1ojaM MyJITHIaTepai3Ma HEIITO MOMYT 3ajeIHIYKE Bepe CBUX MehyHapoqHNX
aKTepa M Ja ce, YIPKOC pa3odapamnuMa y QyHKIHOHUCAHkE MOjeAHHNX
WHCTHUTYLIMja, CBU KJIamajy Mpel oJITapoM IIO0aTHUX MHCTHTYIH]ja, Kao
mTo cy, Ha mpumep, YH. Ha Xamkoj xondepenmuju mupa 1899. roqune,
JIOHETA je MPBa KOHBEHI[Mja 0 MUPHOM pelllaBamy CropoBa.’ Ypaso ce mpaa
u apyra Xamrka KoH(epeHIja cMaTpajy 3adeliiMa CaBpeMeHOT MHPHOT
pelliaBama CropoBa. ¥3 To, 3Ha4ajHy yJIOory Y pa3Bojy oBe Teme uma J{pymrBo
Hapoya, Kpo3 JKeHeBCKH MPOTOKOJI O MUPHOM pelraBamy MelyHapomHux
criopoBa (1924) u I'enepanHu akT 0 MEPHOM pelaBamy MehyHapomHux
criopoBa (1929). Y cknany ca Opojanm neduHIIjamMa Koje je melyHapoaHo
JaBHO IIPaBO M3HEPUIIO, 00aBe3a Jip)KaBa Ha MUPHO PEIIaBamke CIIOPOBa je
nyOoKo mpaBHO 3acHOBaHa. Hajuemrhe ce y mpakcu npskase cycpehy ca nBema
BpCTaMa CIIOpOBa — IPaBHUM U IMOJIUTHUYKUM, 4 BlbUXOBO PClIIaBaAEC JICKHU
y IpPUMEHH JUIIOMATCKHUX U IPaBHUX cperncrasa. Jla i he jenHa apikasa,
akTep y MehyHapoaHOM CIOpY, HICKOPUCTHTH NPaBHE MU TUILUIOMATCKE
MeXaHu3Me 3aBUCH 0]l OpojHUX (hakTopa KOju OM OMTHO MOTVIH Ja yTHYY
Ha caM MpeaMeT Cropa U meros ncxoa. CropHa nurama y Mel)yHapoaHOM
IpaBy Koja Cy JyTro Jp)KaHa MCIIOA MOBPIINHE, 3aHEMapUBaHa U BEIITAYKH
oflp>KaBaHa ,,MUpPHUM"‘, IPETEHAY]Y Ja [IOCTaHy IJIaBHA TayKa CIIOTUIamka y
O/IHOCHMA JIpKaBa. MICTOPHjCKHM ITOCMaTpaHo, paTOBY Cy BakKHa, IPAKTHYHA
JIeKIIMja O 3Ha4ajy HeroBama BEITHHA 1 TPAKCe MUPHOT pelllaBarmba CopoBa
y mehynapomHom nipaBy. Jloajenu mel)yHapoaHe mumiioMaryje, caMuM THM H
JUIIIOMATCKHU KOp jefIHE 3eMJbe, Y CaBpeMEeHUM Mel)yHapOoTHHM OZHOCHMA

npagy, https://www.icrc.org/en/doc/assets/files/other/ser-irrc_857 henckarts.pdf, 10.6.2022.
Munenko Kpeha, Mehynapoono jasno npaso, Has. neno, ctp. 713.
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MOPajy Jia MOCeayjy CBOjJeBpCTaH Jap, Jla HACIyTe MOTCHIIUjaIHE KPHU3e
Y M3a30Be, KaK0 O HANpaBUIM MaHEBApPCKU MPOCTOP 3a aJeKBaTHE U
OnaroBpeMeHe peakxiiyje.

Kao mrro HaBomm Kpeha, ,,moxymaju oTkamama y3poKka CHopoBa YHHE
Cce Ha MOJUTHYKOM TUIaHY, a MPOHATAKEHE CPEICTaBa Ha MPABHOM ILIaHy .o
Camu y3poIy cropoBa MOy OUTH €KOHOMCKE, TEXHHYKE, TEPUTOPHUjaITHE,
BEpCKE WM UICOJIOIIKE PUPO/E M Ka0 TAKBH MOTY C€ peliaBaTd moMohy
Cpe/icTaBa Koje KIacHIHO Mel)yHapoIHO MpaBoO CBPCTaBa y JIBE TpyIe —
MHUpHa U IPUHYHA CPENICTBA, IPU YeMY ce He HCKJbYUyje HU ITpuOeraBame
pary. CBaky reomnoIMTHYKU AUCOAIaHC MOYKE HMATH 32 ITOCJIENILY CITOPHY
cutyanujy mehy npxaBama. Mel)yHapoaHO nipaBo U3pu4HTO JNeduHMIIS
3a0paHy NMpUMEHE CHJIe Kao MOjelia pelllaBama Cliopa M 3axTeBa OJl
MelyHapoIHUX akTepa Aa ce MPUAPKaBajy U MPUMEYjy TUILIOMAaTCKa
WM TIpaBHA CPEJICTBA Y MPOILIECY pelliaBarmba HacTajor cropa. OTya je Bpio
jacHo 1a ,,caBpeMeHu Mel)yHapoHU Mope/iak 3a0pamyje Ipuderapame pary
Kao CpEJCTBY 3a pellaBame HalMoHaIHUX npodiema.” Knacudukanuja
Cpe/cTaBa y TOKY MUPHOT pelllaBarba CIIOpoBa Ha IUINIOMAaTCKa U MpaBHa,
JIOHOCH J1a ce y AUWIIoMarcka yOpajajy: HENMOCpeIHU JUIUIOMATCKU
MPEroBOpH, 100pe yciayre, MOCPEI0BakEe U aHKETHE KOMHUCH]E.®

Kao HajBaxHMju YHHHOIN Mel)yHApOTHOT MpaBa, ApKaBe Ce MOPajy
OTIPEICNTUTH 32 jeTHO O MPEAJIOKEHNX CPE/ICTaBa Y MUPHOM pellaBamy
CTIOpa, aJil y TOM KOHTEKCTYy 300 je neTrepMuHican ogpelernm paxropruma
KOjH IPECYTHO YTHUY Ha MMOHAIIAke Y MPAKCH, Y TIOTIIey CTaBa pyKOBOJICTBA
JprKaBe mpemMa Mel)yHapoJHUM OJHOCHMA M CaMOM MOINTOBambYy Havela
MehyHapoHOT TIpaBa. Y mpakcu apxkaBe ce y MehyHapogHOM mpaBy
Hajuenrhe cycpehy ca mpaBHOM M TIOJIUTUYKOM (POPMOM CIIOPOBA, TAYHU]E
ca CIoOpoOBHMMa KOjU C€ OJHOCE Ha MpaBHE aCIEKTe WJIM YUCT CYKOO
nHTepeca. Hajuenthe ce y cTpydHOj TuTEpaTypH 1 MpaKkcy Hajlase MoKyIaju
neduHNCcama HaBeIeHUX CIIOPOBa, Ma ce MojaM MPaBHOI' CIIOpa OAHOCH
Ha CBe OHE KOjU Ce 3aCHWBAjy Ha MO3UTHBHOM, Bakehem MeljyHapomHOM
MpaBy, TOK CBU OHHU CIIOPOBHU KOjH MOApPa3yMeBajy MPOMEHY IMO3UTHBHOT
MpaBa uMajy KapakTep MOJUTHIKOT criopa. HecropHo je fa cBaka of JaTtix
nedUHUIM]a HE TTOKPUBA Y TIOTIYHOCTH CYIITHHY, jep Mojea ClopoBa y
Mel)yHapoHOM nipaBy Ha MOJMTHYKE U MPABHE, CBOj€ YITOPHIITE MPOHATA3H
y CYOjeKTUBHHUM pa3iio3uMa JApiKapa Jia BbHXOBO PelllaBame He Halla3e Mpejl
MeljyHapOoTHUM HHCTUTYIHjama.

EBUIEHTHO je 1a cBaKu crop npeacTaBba KOMOWHALIN]Y MOJTUTHYKUX
W npaBHUX eneMeHara. Ca acrniekTa neuHHCamka PABHOT CIiopa Y WiaHy

6 Hcro, ctp. 714.

7 Hcro.

8 Hcro.
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36.2 Craryra MelyynapoaHor cyna npasze, yrBphyje ce ,,Hajuiexnoct Cyna
Yy CBUM IIPaBHUM CIIOPOBHMA KOjU MIMajy 3a IIPEMET: a) TyMaderme YTOBOpa;
0) cBako MHUTamke Mel)yHapOHOT MpaBa; B) MOCTOjambe OUIIO KOje YNHCHULIE
Koja Om, ako ce YTBP/H, MpecTaBibalia KpIIeme HeKe Mel)yHapoHe o0aBese;
T') IPUPOAY WM BEJIMUMHY JyXKHE HaKHaJIe 300T Kpllewka HeKke Mel)yHapoHe
obaBe3e.’ YjenHo, IIiJb OBOT pajia Orvie/ia ce y UCTHIIAhY 3Hadaja MUPHOT
pelaBama CropoBa y Mel)yHapoIHUM OKBUpPUMA, OAHOCHO KaKo U Ha KOjH
Ha4YUH JIp>KaBe BpIie n300p oAroBapajyher cpencTsa 1 KOju YHHHUONN YTHIY
Ha Taj u300p.

3. U3BOP CPEZICTABA 3A MUPHO PEITABAKE CITOPOBA
Y MEBYHAPOJJHOM IIPABY

Cnoj aBe Hay4He 001aCTH, AUTIIOMATCKOT JIeNloBaba U MeljyHapoJHoT
JaBHOT TIpaBa, UMa 3a IHJb 3JPYXKEHO JICTOBambe Kako O ce 3aITHTHIN U
cayyBaJld HallMOHAJIHM MHTEPECH Y OIHOCHMA ca JpyruM Ap)kaBama. Kana
je ped 0 MUPHOM pelllaBamy CIOpPOBa, BAXKHO je HAIIOMEHYTH JIa TAaKaB BUJ]
mpeMaillyje U cTaBjba y JPYTH IUIaH HHTEpece caMHX akTepa, a y GoKycy
je ouyBame MUpa B CTaOWMITHOCTH Y IEIHHH jep CBAaKH CIIOp KOjU HEeMa
MyTamy MPEeroBopa u pelaBama, ICTOpHja HaC TOME Y4, UMa TIOTEHIIH]jall
Jla IpepacTe y cykod HecariequBux pa3mepa. [IperoBopu ce UCTHYY Kao
OCHOBHO CpEJICTBO pelllaBamba MelyHapoIHOT crmopa ¥ AOMET MUPHOT
pelaBama CIiopoBa je jefiaH off KJbyYHUX MPUHIINIA ofHOca Mel)y aprkaBama.

Hcropujcku mocmarpano, MUPHO peliaBamke CIiopoBa y Mel)yHapotHOM
MIpaBy HUje HOBH]ET JaTyMa | jaBJba c€ HapounTo KpajeM XIX Beka, Te ¢y y
TOM CMHCJIY MPEIY3ETH CBU HEOTIXOHU KOPAILIH JIa Ce CYKOOH KOjU ITOCTOje
Mely nprkaBaMa OTKJIOHE U Jla Ce M3HEIPE CPECTBA 32 CBAKU CBEHTYAIHU
crnop. Hacranak npsux mMelhyHaponHux opranusanuja, pymrsa Hapoaa u
VYjenumeHnx HaIlMja, caMo je joIl jelHa TIOTBP/Ia O 3aMHTEPECOBAHOCTH Ha
[100aJIHOM TUTaHY JIa Ce CBAaKH CIIOP pelid MUPHUM iyTeM. Haj3HavyajHuje
MIPEKPETHHIIE TIPEICTaBIbajy Xamike KoHpepeH uje u CTarHu apOuTpakHA
TpuOyHaJ, JOK C€ HEIITO KacHHje jaBiba U [loBesba YjequmeHux Haluja o
MHUPHOM pelliaBamy CIIOpoBa.

OcHoBHu nusbeBH koje [loBesba YH craBiba y nipBu Ij1aH, Kao IITO
Cy: Ofip)KaBame MUpa, 0e30€THOCTH, CIIPEUaBambe U OTKIIAhAKbE PETHH
MUpY, Cy30Hjame aTaka arpecuje U JIpyrux MmoBpeaa MUpa, MPey3uMame
Mepa y [MJbY O4yBara OMINTEer MUpa, a CBE y CKIIaly ca HayellMMa IpaBa
u mehyHnapoaHor mpasa,'® mokasaress Cy Hamopa u ycpeacpeheHocTa Ha

9

Hcro, ctp. 715.

10 ApxuBa VH, I'enepanna ckymnmruna YH, [lera cecuja, https://www.un.org/en/sc/repertoire/

otherdocs/GAres377A(v).pdf, 15.6.2022.
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ynoTpedy cpelcTaBa 3a MUPHO pellaBame cropoBa. CBaka JapkaBa nMa
o0aBe3y J1a CIIop el MUPHUAM Iy TeM, aJIi UMa TOTITyHY cJI000y y H300py
cpeacTea kojuM he 1o Tor ucxona nohwu.

[Ipakca mehyHapogHOT TIpaBa MPOCTO HE WHCUCTHPA HU HA jeTHOM
cpenctBy noceOHo. Jlp)kaBe Cy Te KOje caMOCTalHO BpIle H300p, aau
HOpME Koje TIocTaBJba Mel)yHapomHO MpaBo jacHO AeQUHHITY 00aBe3y aa
Ce CBaKM CIIOp Mopa pemuT MupHuM myTeM. [la mu he ce cTpana y ciopy
OJITYYUTH 3a TUITIOMATCKa CPEICTBA WK yIoTpedy MpaBHUX MEXaHU3aMa,
apOuTpake WM Boljemwa mocTynka mnpeq MehyHaponHum cynom, 3aBUCH
camo o7 apMHUTETA APKaBe U KOMILIEKCHOCTH CaMoT CIopa.

4. JUIIVTIOMATCKA CPEACTBA HA IIYTY MUPHOI'
PEITABABA CIIOPOBA

IIpe cBera, moTpeOHO je paciiojUTH T0jaM JHWILUIOMAaTHje, KOju
ce AeduHUIIE Kao ,,HayKa W BEIITHHA 3acCTyllamka WHTEpeca ApiKaBe U
IperoBapama cyoOjekara Mel)yHapogHOT TpaBa, OJTHOCHO cIipoBohema
CIIOJbHE IMOJIMTHUKE, Y YKEM CMUCIY, JOK CC€ y IHMPEM CMHUCIY CXBaTa Kao
nenoBame cy0jexara mel)ynapomHor rmpasa u Mel)yHapogHUX OTHOCA y CBPXY
Bohemwa 1 opKaBama CroJbHe nonuTuke .

YnorpeboM ITUINIOMAaTCKUX CpeIcTaBa, APKAaBe CaMOCTAIHO WIIH
MyTeM MocpeioBama Tpehux Juia npeay3uMajy HeolmxoHe akTHBHOCTH Y
MJBY TTOCTH3akha 33J0B0JbaBajyher perrema kopuctehut ce pacroaokKHUBUM
JUTUIOMAaTCKUM cpelicTBUMA. Jluruiomaruja, Kao MeXaHu3aM pellaBamba
CIIOpOBa MUPHHM IIyTeM, KJbYYHH je urpad y Mel)yHapoaHOj apeHu u o1
IECHOT Pa3Boja U yMEIIHOCTH 3aBUCH peanu3alyja Ip>KaBHE MOJTUTHKE
U TIOCTaBJbEHUX CHOJHHONOIMTHYKUX IUJbeBa. [lOMET TUINIOMATCKOT
nperoBapama Ie(pUHUCAH je YHYTPALIHOM ITOJUTHKOM JpiKaBe jep je ped
0 BeOMa OCETJEMBOj 00JIACTH JICJIOBamkba M 3aTO CBH JUINIOMATCKH KOPALH
Ha MeljyHapoIHOj CIIeHH, MOpajy OWTH MakJbMBO OCMUILIBEHH U BOhEHHU.

VY unany 33.1 Ilomassea VI [loBesbe YH-a, ,,O MupHOM pelaBamy
criopoBa®, kako Ha To ynyhyje Kpeha, nperoBopu ce HaBojie kao npBu
WHCTPYMEHT O] cellaM MeTo/a KOju he ce KOpHUCTHUTH y ciydajeBhMa
cyko0Oa. ,,CTpaHke y OWJIO KOM CIIOpY, YHMjU HAacTaBak OM BEPOBATHO
YTpo3HMO ofprkaBame MelyHapomgHor Mupa n 6e30emqHoCTH, mpe cBera he
TPaXXUTHU PCHICHE IPETOBOPUMA, HCIIUTUBAKLEM, ITIOCPEAOBABLEM, MUPCHEM,
apOUTpakoM, CY[ICKHM MOpaBHameM, NpHOEraBameM pErHOHATHUM
areHIyjaMa Wi apamkKMaHMMa W JPYTUM MUPHHM CPEJICTBUMA IO

""" Bojan Musucasiseuhl, Juniomamcko u konzyriapHo npaeo, [lpasau pakynrer YHuBep3urera y

beorpany, beorpan, 2021, ctp. 10.
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COTICTBEHOM H300py .1

VY ckiomy IUIUIOMAaTCKHX CpPEeACTaBa Koja Cy Ha pacrojaramy
Yy Hammopuma Ja Cc€ CIop pelld MUPHUM NYTEM U INOCTUTHE aACKBATHO
peleme, jaBibajy ce HEMOCPETHH TUTLIOMATCKH PETOBOPH, T00pe YCIyTe ’
MOCpeioBame, aHKETHE KOMHUCH]€e, N3MHpPEee 1 ocTynak npen YH. pxase
ce MOTHBHIIY Ja pellaBame CHOpoBa Hajyenrhe YnHe MyTeM JUPEKTHUX
MperoBopa. YIpaso ce TUPEKTHO PETOBAPALE Y PelliaBarby CIIopoBa cMarpa
JI0OpHUM IIPUMEPOM, KOjU C€ 3aCHHBA Ha MCKYCTBEHOM MAaHHPY, H CXOIHO
TOMeE, TPETOBOPH C€ KapaKTEPHUIIy Kao HajjeHOCTAaBHHUjU BU MOCTH3ambA
MO3UTHBHOT ncxona. Y MehyHapoqHHM yroBOpHMa, IO JUITIOMAaTCKHM,
JMPEKTHUM IIPErOBOpHMa Hajuelihe ce Ha3uBajy KOHCY/ITAIMje 3a pelaBambe
criopoBa. Maxko je pax NpBEHCTBEHO YCMEpEH Ha aHAJIM3y IPEroBopa, Kao
OCHOBHOT U MIOJIa3HOT AUTUIOMATCKOT CPEJICTBA 32 MUPHO pelllaBake Criopa,
HEHM30CTaBHO j€ carielaTd y KOM MOMEHTY Ce jaBJba HY)KHOCT 3a Ipela3aKk
Ha HEKO OJ HApEeJHUX NUIIOMATCKuX cpencraBa. OHOT TpeHyTKa KaJa
ce pelaBame CIopa IMyTeM IIPEeroBopa cMarpa HEU3BOIJBHBHM, IITO je
KOHCTaTOBaHO OJ1 CTpaHe JpKaBa, y TOM IOTJIely jaBJba Ce MpaBHa HY>KHOCT
U TIpera3ak Ha MOKpeTambe CYJCKOT IIOCTYIIKa IIH apOuTpaxe, Kajia CTpaHe
HEMajy KalayuTeT U CIIPEMHOCT JIa YIIOTPeOOM IPEroBopa J0hy J10 pelemma.

5. IIPETOBAPAKE Y MEBYHAPOJIHOM ITPABY

[IperoBapamse je HajeeMeHTapHUjU YMH Y JTUIIOMATCKOM JICTIOBAIbY.
Jedbunuiumja nperoapama 0JJHOCH C€ Ha pa3roBOpe Ha pa3IMIUTHM HUBOUMA
BJIACTH y LUJbY MOCTH3ambha 3ajeJHUYKOr pasyMeBama WIH A0roBopa. ¥
Mel)yHapoTHIM OIHOCHUMA PA3IIMKY]y Ce TPU OCHOBHA HAUMHA PEroBapama;
a) MPEroBOpH KOjHMa Cce pazMarpajy MHUTama O 3ajeJHHUYKOT MHTEpeca;
0) TIperoBOpH Kao CPEACTBO 3a KOAM(UKAIN]y W MPOTPECHBHU Pa3Boj
MeljyHapoIHOT paBa 1 B) MPEroBOpHU Kao CPEJICTBO 32 PELIaBamke CIIOpOBa.
Kana je ped o mpBoj KaTreropuju, Ip:kaBe MOTY pa3roBapaTH O peIEBAHTHUM
acmeKTUMa CBOjJHX oJHOca OWJIo Ja cy OumiarepajiHe, perHOHAIHE WU
mobaae npupoxe. loBopehn o mperoBopuma Ha OuIaTepaHOj OCHOBH,
Kpeha uctude na cy oHu ,,[I0YETHH KOPaK y MpaBIly MUPHOT pellaBamba
CIIOpOBA, BOJIE CE HA MPUHIIMITY CYBEpPEHE jEJTHAKOCTH M PABHOIPABHOCTH
JpKaBa, MOAPa3yMeBajy OCTyIaK MoMohy Kora ApskaBe y CIopy MOKYILaBajy
na u3Hal)y pemieme pa3sMeHOM MUILJbeHa, Boje ce n3Mel)y opmanrheHux
MpeAcTaBHUKA BJaja Jp)KaBa y CHOpPY M OMIUKYjy C€ HEHOCPEIHUM
KOHTAKTOM CTpaHaka y cropy.'?

12 Tlosesva Yjenumennx Hauuja, https://treaties.un.org/doc/ publication, 18.6.2022.

13 Musenko Kpeha, Meljynapoono jasno npaso, Has. ieno, ctp. 716.
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[Tonekan MehyHapomHa mpakca IPEAHOCT Jiaje MPEroBOpUMa, Koje
Kapakrtepuine Behu crenen GpiaekCHOMITHOCTH, Y OJJHOCY Ha TIpaBHA CPECTBa,
a ¥ caM 4YMH Bohjera mperoBopa Moxke OUTH Ha Pa3IMYUTAM KOHTpEecHMa,
KOH(EepeHjamMa, CKyIoBUMa MeljyHapoIHOT KapakTepa, TJe ce yIpaBo
HaJiaze CynpoTcTaBJbeHe cTpane. BaxkHo je 1a TakBe cycpeTe KapaKTepHIle
MPOJYKTHBHA U JISIOTBOPHA KJIMMa Kako OU ce JApIKaBe y CIiopy MOTHBHCAIIE
Ha NIPOAKTUBHO yuerihie u peniaBame cropa. OHO MITO je KJbYYHa OJIpeIHUIIA
MIperoBapama, jecTe 3aXTeB 3a ,,ACTHHCKUM ITOKYIIIajeM jeTHE O CIIOPHUX
CTpaHa Jia ce YKJbYy4YH y PasroBOpe ca APYroM CTPaHOM Y CIIOpY, Y LHJbY
pemasama criopa‘“.'

Cwmarpa ce, y cknaay ca Jleknapamnujom n3 MaHuie 0 MUPHOM
pemaBamy Mel)yHaponHuX criopoBa n3 1982. ronune, ,,11a he cBe npxase cBoje
CIIOpOBE PEIIABATH MUPHHUM ITyTEM... — JIMPEKTHHU MPETOBOPH MPECTABIbA]Y
(hnexcuOnITHO M e(hUKACHO CPEICTBO MUPHOT pelllaBama Crioposa. .. — Kamga
OJUTyYe Jla KOPUCTE UPEKTHE MPEroBope, ApKaBe Tpebda CMHCIEHO Ja
MIPeroBapajy, ¢ MUJbeM J1a y mTOo KpaheM pOoKy MOCTUTHY pelIerke Koje je
MPUXBAT/BHBO 32 CBe cTpaHe.'” [IperoBopu, kao Moze MUPHOT pelllaBamba
Mel)yHapOIHOT CHOpa, Y CPEAUIIITE CBOT JIENI0BAaha CTABIha]y CTBAPHH YTHIIA]
KOjH jeHa p>kaBa MMa y Mel)yHapoTHOM OKpy»KeHY 1 yIIpaBo TO Jaje CHary
HBCHOM JIUTUIOMATCKOM TOJIOXKA]y 3a MPEroBapavykiM CTOJNOM. J(MpeKTHH
JUIUIOMATCKU IIPErOBOPU Cy IIPBU KOPakK Ha IIyTy MUPHOI IIpOHAIacKa
pemrema u neuHNCaKa OKBUpPA 3a JIEN0Bamke, KAa0 M caMUX 00aBe3a Koje
JIpyKaBe MMajy mpes coOoM. Y CBOM HajuUCTHjeM OOJIHKY, ,,[TPErOBapame
YIJIaBHOM He TIOA[pa3yMeBa HHTEPBEHIIN]y Tpehe cTpaHe Win To MOXe OUTH
y CBOM TI0jaBHOM CMHCIY, Heopmante npupoae’.'® Omnyka apykasa 1a
MOKPEHY MOCTYMAaK MPEroBopa y 100poj BepH U JKeJbHU J1a e HACTAIHU CIIOp
pelx je HY)KHOCT, y CKJIaay ca jJepuHucaHOM o0aBe3oM MelyHapoiaHor
MpaBa, Koja je o CBOM KapakTepy oOmdajHe IPUPOIe — CBAKH CIIOp MOpa
Jla ce pellu yrnorpedoM cpeicTaBa Koja Bojie MUPHOM UCXO.Y.

JlpxaBe y criopy Mopajy akKTHBHO BOJHMTHU MPEroBOpE Yy CKIAay ca
npuHIUnoM bona fide, jep 0e3 mocrojama 100pe BOJBbE J1a CE CIIOp PEIIIH,
HEeMa CHKHOT YIIOPHIITA 3a CTBAPHY Pean3alinjy OCHOBHOT 1ujba. Kako He
IOCTOjU 00aBe3a Jia ce MPErOBOPH 3aKMCTa U 3aBPIIIe TIO3UTUBHUM HCXOI0M
U JIa ce ’UXOBOM ITPUMEHOM JIol)e 10 KOHAUHOT pellietha, 0TBapajy ce Bpara
3a yuiB Tpehe cTpane, Ha npuMep, Heke Tpehe apkaBe Ha OIpIKaHO]

Robert Barnidge, ,,The International Law as a Means of Negotiation Settlement”, Fordham
International Law Journal, Vol. 36, No. 3/2013, ctp. 555.

'S Manila Declaration on the Peaceful Settlement of Disputes, https:/peacemaker.un.org/node/93,
18.6.2022.

¢ Robert Barnidge, ,,The International Law as a Means of Negotiation Settlement®, Has. xeno.
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MehyHaponHoj KoH(pepeHIUju  TO ca COOOM IMOBJIAuYMW HEKU JPYTH
JMTUTOMATCKH OOJTHK MPeBa3HIaXemha CIopa.

BakHO je aKkiieHaT CTaBUTH Ha YHEHLCHUILY JIa Cy TIPETOBOPH ,,HE CAMO
caMocCTaJlaH HA9MH pellaBama CIopoBa, Beh 1 cacTojak CBaKoT TUIIOMATCKOT
peliaBama cropa y3eTor nmonaoco0. IlocpenoBame y TEXHUYKOM CMHUCITY
peun 00aBJba ce yIpaBo IperoBapameM IMOCPEAHIKA ca CTpaHKaMa y CIopy,
JIOK Cy 1o0Ope yciyre camMo CpeACTBO Koje nMa 3a IIMJb Jla ce CTPpaHe y CIopy
JoBey 3a mperoBapadku cto.!” Takolhe, He Tpeba U3ryOuTH M3 BUAA Ja
MHOTH MYJTHJIATEPAJIHA U OUIaTepaHU YrOBOPHU CaJpiKe CTaBKy na he
€BEHTYaJHO HACTaJI CHOPOBH OWTH peIIaBaHH yIPaBo IyTEM IIPEroBopa.

[IperoBopu, ka0 U CBaKM MHCTPYMEHT, UMajy CBOj€ MPEIHOCTH U
HeJ0CTaTKe, Koje Tpeba y [eI0CTH caryielaTh Kako Ou ce ’hHX0Ba MPUMEHa
Ha HajOoJbK MOTYhH HaYMH MOTJIa apTUKYJIMCATH U e(PUKACHO CIPOBECTH
y nmeno. IIperoBopu, kao u CBaKkH Apyrd MEXaHH3aM, UMajy CBOja Hauela
U MpaBHE OKBHUPE JEJIO0Bama, a IbHUXOBA MPUMAapHA MPEIHOCT OIie/a ce y
TOME J1a C€ HETIOCPEIHO U CaMOCTAITHO BOJIE, Y3 HACTOjambe B J00py BOJBY
Jla ce ycarace CBe CIIOpHE Tauyke y [IMJbY [T0CTU3ambha JOroBopa. Y jeanmheHe
Halyje, y CErMEHTY KOj! C€ OJIHOCH Ha MUPHO PElIaBambe CIIOPOBa, Y IUIbY
pelaBama CBUX CIIOPHUX CHUTyallMja Koje OW MOTJe Jia JI0Bedy Y MUTambe
MehyHapogHun Mup u 6e30eTHOCT, TIPenopydyjy MperoBapame, aHKeTe
win nocpenoBame. Takohe, npxkase wianuie Opranusamuje YH mory na
npenode u ykaxy Casery 06e30emHocTi YH Ha criop kKoju ITOCTOjU WK ce
MPETHOCTaBJba 1a OM MOTao J1a HaCTaHe, ITO OM MOIJIO J1a IOBE/C Y MUTAE
odyBame Mupa u 6e30eqHocTH Ha Mel)yHaponHom riany. [Iperosopu, kao
MOJIeJI MUPHOT pelliaBarba CliopoBa, MMajy CBOje MPEAHOCTH M HEAOCTATKe.
CrpyuHa nuTeparypa u rpakca Mel)yHapoJHOT IIpaBa y IpeTHOCT MperoBopa
yOpaja (pIeKCUOMITHOCT U ,,eJIACTUYHOCT ™ jep pelIcHhe 3acHUBAa Ha
carIacHOCTH, KaJa je 1o Tora jakuie gohu Hero cyackuM mytem. Otyna ce
BEJIMKHY OpOj CropoBa peliaBa HerMmoCPeJHUM AUIUIOMATCKUM IIPEroBopuma,
OuII0 y TajHOCTH, OMJIO y3 jaBHO OIVIalaBarmbe Mperopopa.'®

C npyre cTpaHe, Ka0 MaHa IPEroBopa ce HaBOIU BUCOK CTEICH
Cy0jeKTHBHOT YIUIMBA ITperoBapadva, MTO pe3yJITHpa TUME Ja YISCHUIH
HEMajy jacHy IpeACTaBy O 00jeKTUBHUM YWI-CHUIIAMA KOj€ Cy JOBeJe 10
HacTaHka criopa. Cam HCXOJ1 ISTEpMUHICAH je HU30M (hakTopa, ,,IOMyT CTama
JABHOT MIbEHba Y MOIVIEY 3aXTeBa KOjU Cy MPEAMET CIIOpa, y3ajaMHOT TaKTa
U BEIITHHE BOlema IMPeroBopa, a CaMu MPEroBOPH MOTY OWTH 3aBpLICHH
peliemneM, 10 Kora ce J0J1a3u KOMIIPOMUCOM, Ha 0a3u y3ajaMHUX yCTyIaKa,
WM HEYCIIEXOM M Yy TOM CIIy4ajy Cce HacTaBJba ca MPEroBOpHMa WM Ce

17" Munenko Kpeha, Meljynapoono jasno npaso, nas. peno, crp. 717.

5 Hcro.
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NpUMEbYje HEKO IPYTo CPeICTBO MUPHOT peraBama’. '’

[peroBopu y MeljyHapOIHOM TIpaBy, K0 U CBU MEXaHU3MH MUPHOT
pelaBama CriopoBa, IMajy 3a [IiJb OJIpIKaBakhe [II00aTHOT MUpa 1 0e30eTHOCTH,
KOj€ je KJbyJHO 332 OCTBapHBa-€ CBHX IMJbeBa Mel)yHapOIHOT POCTIepUTeTa
U OJIP)KUBOT pa3Boja. [IpuCyTHO je U MUIBEHE Ja Cy IUILIOMATCKH
MPEroBapayKH MPOIeCH BUTATHU HHCTPYMEHTH y Mel)yHApOJIHUM OTHOCHMA
u3mely 3emarpa u 'y MehyHapomuum opranusanujama.’’ Cmarpa ce na
Cy YHHBEP3UTETH U MHCTUTYIIHj€ BUCOKOT 00pa30Bama HEM30CTABHH Y
cTBapamwy U oOiukoBamy Oynyhux renepamnuja ,,MupoTBopana‘“ koju he
yTHUIaTH Ha Oyayhul TOK H3Tpailbe MUpa y CBeTY, mosazehu o1 came Mucuje
VH ,,na ce HapeaHe TeHepalyje cracy of MONpHINTa para‘, uMajyhu y Bugy
na je mo mornucuBama [loBesse 1946. ronuae 6mo gak 250 opy)aHUX
cyko0a u J1a je O1IIo pecyaHO MPOMEHUTH Kypc Mel)yHapOJHOT [eoBama U
OKPEHYTH C€ MPOMOIINjU MUPOJbYOHBOT MTPUCTYTIA CIOPOBUMA, TIPABETHI]EM
npuctyny y mehyHapomuum onHocuma.?' Tlonmutuka Mupa U CTaOMITHOCTH
MoOpa Ja HaJBlaja TeH3HWje W HeCTAOMIHOCT y KOjuMa CBET BEKOBHMa
TaKTH3HUpa U orcTaje. [lo3HaBame cTpaTeruja IMIIoMaTcKor peroBapama
1 dakTopa KOju yTH4y Ha TUTUIOMATCKE TIPETOBOPE j€ Off KIbYUHOT 3Ha4aja
3a MeljyHapOIHU T0JI0XKAj IP>KABE U HHEHE OJTHOCE Ca JIPYTHM Jp)KaBama U
MeljyHapoIHHM OpraHu3aijama.> AMepruuKy npeace ik Prudapn Munxayc
Huxkcown (Richard Milhous Nixon), cMaTpao je Jia ce CBET JIeJIU Ha IPHjaTesbe
1 HelpHjaTtesbe, Ha MoJpyyja kKoja capal)yjy ¥ OHa y KOjuMa J0ia3u A0
cykoba MHTepeca, 1a MUp ¥ XapMOHH]ja He TIPEACTaBIbajy MPUPOAaH MopeaKk
cTBapH, Beh MpUBPEMEHU Ipeaax y OMacHOM CBETY Uhja Cce CTaOMITHOCT
MOYK€ OYyBAaTH CaMO YKOJHUKO C€ YIIOKH OrpOMaH Tpya.>

[perorapame HUje caMmo JUILIOMATCKH MEXaHW3aM MUPHOT pelliaBama
CropoBa, Beh 1 0Ka3 Aa MOCTOjH MOJIUTHUYKA BOJbAa U UICTUHCKH HATIOp Ja
ce cyko0 npeBazule u MupHUM TIyTeM folje mo pemema. [IlperoBopuma, ca
MO3UTUBHUM UCXOOO0OM, UCITyH-aBa CS Haj BUIIA IOJIUTUYKO-TIpaBHA BPEAHOCT
y MeljyHapoHOj 3ajenHuIy, a To je 0be30ehuBame MUpa 1 CTAOMITHOCTH.
Jo nperoBopa ce 101a3u Kpo3 pasroBope u3mely crpaHaka WM bUXOBUX
MpecTaBHNKa, 0e3 yKibyuuBama Tpehe crpane. OHU Cy AOOPOBOJHHH H
Heobase3yjyhu.>

1 Hcro, ctp. 717.

2 Bup. Paul Meerts, Diplomatic Negotiation — Essence and Evolution, Clingendael Institute, Hague,
2014.

Pesonyunja o MmupHOM pemraBamy criopoBa YH, https://www.un.org/en/academic-impact/peace-
and-conflict-resolution, 20.6.2022.

Bun. XKessko Mojcuosuh, ,,J{umiomarcko nperosapate y GyHKINjH CIIOJbHE MONUTHKE piKaBe”,
Cpncka nonumuuka mucao, 6p. 3/2011.

Xenpu Kucunyep, Junromamuja, Has. jieino, ctp. 634.

Valérie Rosoux, ,,Theories of Negotiation and International Adjudication®, in encyclopedia: Max
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IlocTaBiba ce muTame: KO CEAM 3a MPETOBApAYKUM CTOIOM? Y
OKBHUPY pajia aHaju3upa ce GpeHomeH MmelyHapomHux mperoBopa n3mely
MPEACTaBHUKA BIAJa, I7I€ CE APXKABHU NMPEACTABHULIA MOTY TONEIUTH Y
ZIBE TpyTIe — MMOJUTHYApE U TUIIIOMATe.

CxomHO TOMe, IperoBopu u3Mel)y p:kaBa MOTY c€ BOJUTH OHIIO
Ha MOJUTHYKOM WJIHM Ha JUITIOMaTCKOM/3BaHUYHOM HHBOY. [Tomurnaxu
HUBO je HajBUILU HUBO M yIJIABHOM MY IPETXOe AUIIOMATCKE/3BaHUYHE
koHcynTanuje. Kareropuja nqummomara ce, Takohe, rpaHa Ha amOacamope/
KOH3yJe, TeHepaHe CeKpeTape, Milajie AUTUIOMATe/TIOJTUTHYKE CaBETHUKE
WK Ha Heke u3Mel)y OBHX paHroBa Koju cy 00y4deHH 3a Bol)emse mperosopa.?

[IperoBapauka aumioMaTHja Ha OBHM MPOCTOpUMA MMa 3HadajHE
HUCTOPHUjCKE KOHCEKBEHIle, Ille Cy ,y Taiielmy Barpe” ydecTBOoBaja
HajIIo3HATHja IMEHA aMepUyKe TperoBapayuke auriomaruje. Kako ce HaBonu
y kiu3u JKuBopana Koauesuha, He TOCTOjM YBEPIHUBH]H H KOMILIEKCHH]H
MpUMep AT JUIJIOMAaTHje Of JIejTOHCKHUX MPETOBOPa, KOjU Cy JTOBEIH 10
3aBpiieTka pata y buX, m MUpOBHOT criopazyma KOjUM je YCIOCTaBJheHa
HOBa JIp)KaBHA IpaHuIa.>

6. 3AKJbYUHAK

AHanu3a pajia 3acCHOBaHA je Ha MUPHOM pellaBamy CIOpOBa Y
caBpeMeHNM Mel)yHapogHUM OKBHUpHMA. Y]E€THO, Y3€TH CY y 003Hp 3Hauaj
U JIOTIPHHOC y MTOCTU3aby TII00AIHOT MUpPa, 0€30€AHOCTH U CTAaOUITHOCTH.
YoBek je orpaHHYeH CBOjOM IPUPOAOM, a HETOBE XKeJhe Cy OeCKOHauHe.
CBer je IyH CynpoTCTaB/beHUX cuia. YoBekoBa MyIpOCT X je, HApaBHO,
cIpedvaBaia Jia ce He U3pojie y yomnadke cykooe. MelhyTum, cynapHUTIITBO
j€ )KUBOTHA uyuheHHIIa. Ha kpajy ce ucrocTassba Jja ce MUP MOCTUXKE CaMO
OHJIa KaJia Ce YCIIOCTaBH paBHOTEXka.”’

Ha ocHoBy aeraspHOT yBHJa U Tperiefa IOCTYIHE JHUTEparype,
camiefaBama MPOIUINX, UCTOPUjCKUX YHI-EHHUIA HA IUIAHY UCTOPHjE
MehyHapoIHUX OJHOCA M CAAalllbUX JClIaBamka, CBaKka Ap)KaBa y CBOM
Jie7IoBaky BoheHa je HaIlMOHAJIHUM MHTEPEeCHMa M HbHXOBOM 3AIITHTOM.
BaxHo je uctahu 1a ce mperopopu y MeljyHapogHOM MpaBy KPUCTANHIILY, Kao
VHUIIN]AJTHH, ]I HajTIOKEJbHUJU BU OTKIIahama cykoOa. Jp>kaBe nMajy Ha
pacnonaramby MOTYhHOCT J1a Ce MMOHaIajy y CKIIaJy ca CJI000HOM BOJBOM,

Planck Encyclopedia of International Procedural Law (ed. Héléne Ruiz Fabri), Oxford University
Press, online, 2019, https://opil.ouplaw.com/view/10.1093/law-mpeipro/e3779.013.3779/law-
mpeipro-¢3779?rskey=1h6177&result=2&prd=OPIL, 20.6.2022.

Paul Meerts, Diplomatic Negotiation — Essence and Evolution, HaB. ieno.
% JKusopan Koauenh, Mehynaposuo nperosapame, ®uinn Bummsuh, Beorpas, 2004.
Xenpu Kucunnep, Junromamuja, HaB. ieno, ctp. 544.
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QJIM 1 J]a TIOKa)Ky CIIPEMHOCT 3a capajiiby YKOJIHMKO C€ MHTEPECH MOKIIaNajy,
a CBE je TO MPOXKETO TOOPOM BOJFOM H BEPOM Yy y3ajaMHO IOIITOBAHE
000CTpaHuX carie/aBama CBUX aclieKaTa KOju MOTY JIOBECTH A0 KOHAaUHOT
paspeniema cropa.

Y HajujeaHUjUM YCIOBUMA, OBO je ciiejl qorahaja 3a ,,liperoBapaukumM
cronom*. bpojHu ¢y akTopu Koju JOBOJIE YaK U JI0 MPOAYyOJbUBama CIIOPHIX
MUTamka 1 3aTO je BAXKHO JIa CE CTEPEOTUITHA TUTIIOMATCKa MPOIeaypa, Koja
ce mpeMa MuIIbey XeHprja Kncunnepa ,,0riena y H3HOLICHY MPeIora,
y3 ITYpo 00jalllbehe 1 YHIIATePaIHO CPOBOlehe PeNIOKEHUX peleha
y ciyd4ajy za nmpensiosu Oymy ondoadeHn, mpeBasule u Hagorpau OpojHIM
CaBpeMEHUM METOo/IaMa MUPHOT pelliaBama CliopoBa Ha Iiiany Mel)yHapogHor
paBa, y TOIvIey MPEBEHTHBHOT AEI0Bamba, KAKo JI0 CIIopa He OU HU JOLLIO.

Juruiomarcke MHHUIM]aTHBE M MHCUCTHPAmkE Ha CBEOOYXBATHUM
MPETOBOPHMA Y IINJBbY TIPEBa3WIAKEHa CIIOPHHUX ITPENpeka Cy TeMeJb ycrexa
Ha IyTy A0 Kpajier MO3UTUBHOT MCXoAa 3a cBe akrepe. [IperoBopu, xao
TaKBH, HUKa/1a HE MOTY OWTH JIMIICHH MOJUTHYKE PEaTHOCTH, EKOHOMCKE
CHare ¥ o10paMOeHIX KalaluTeTa ApKaBa Koje cy aktepH criopa. To goBonu
JI0 jaCHOT 3aKJbYYKa Jja OpOjHN UCTOPHjCKHU U caBpeMeHH forahaju moTphyjy
Jia ,,CBETO TPOjCTBO " — MOJIUTHKA, CKOHOMH]a U OJI0paHa MPeJICTaBIbhajy CTyO
nperoBapadke mMohu u cynepuopnoctu. Pobepr lllyman, otary moaepHe
EBpone, y cBoM roBopy u3 1963. rogrHe 120 je CMEpHHUILY 3a JeJIOBaAkEe Y
TpaBIly MOCTH3akbha njeana Mupa. ,,AKO JKeJIMMO JIa MUP TPajHO MOOE/H par,
CBH HApOJIM MOPAjy 3ajeIHIUUKH JIa ra rpajie, 1a ¥ OHU KOjU Cy jyue Mel)ycoOHO
paToBaIH, KOjEMa U J1aJbe TPETH OMACHOCT Ol KPBaBHX CyNapHUIITaBA .
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Jelena Tucakovié

NEGOTIATION IN INTERNATIONAL LAW

Resume

Relations between states, in terms of international law, are characterized
by numerous contacts and interactions, at different levels, and they are based on
different issues-economic, political, technological, military, or bilateral nature.
What Henry Kissinger pointed out as a significant aspect of the international order
of the 21st century,is that for the first time, those relations have become global,and
that premise, in many ways, shapes the approach and interpretation in this work.
A lots of practitioners and experts in international law indicate that every country
within the international framework has its own view on a particular questions that
are placed in front of them. Passing points in understanding and access the topic
itself, can acquire the characteristics of a dispute, which can have political, as well
as legal properties. What is important to mention, is that each country has a binding
component to settle down every dispute peacefully, using different means. Generally
speaking, international politics is aimed to overcome confrontation between the
states, and to create a balanced, peaceful and secure future. In this plan it is important
to create a new, more flexible diplomacy, that will have negotiating power, authority
and legitimacy in the field of international actions. All international participants
insist on neighbourly relations, peaceful resolution of every issue, and negotiations
as the backbone of long lasting peace and stability.

Keywords: international law, diplomacy, negotiation, peaceful settlement of disputes,
lasting peace, stability.

Pan je mpumiben 26.08.2022. rogune, a npuxsahen Ha cacranky Pemaxuuje 10.11.2022. ronune.
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ITAPTAMEHTAPHA XPOHHUKA

Mupocnas BOPBEBHUR® VIIK 342.8:342.51(497.11)
DOI: https://doi.org/10.22182/apdn.32022.5
Unemumym 3a ynopeono

npaso, beoepao
potcasnu ynueepsumem y
Hoeom Ilazapy

[IPEJICEJIHUYKE KOHCVJITALIMJE
(O MAHJIATAPY 3A CACTAB BJIAJIE)
[IPE KOHCTUTYHUCAIA
HAPOJIHE CKVTIILITUHE"

CacraHkoM ca mpejacTaBHULIEMa H300pHE aucCTe ,,AJI0aHCKA
JeMOKpaTcKa anTepHaTuBa — Y jeimbeHa JoiarHa ™ modene cy 14. jyma 2022.
roJIMHE KOHCYITaIuje npeaceatuka Penyonrke CpOuje ca npeicTaBHUIIIMA
M300pHUX JHUCTAa KOje Cy Ha mapilaMeHTapHUM H300pHMa OCBOjHIIC
nocjaHnuke Mannate. L{uib KoHCynTamuja — mpenjarame KaHauaaTa
Hapoanoj ckymmtuau 3a npeacennuka Biage. Y jaBHocTH ce mehytum
[10jaBHJIO BHIIIE CIICKYyJIAllMja O TOME JIa je TPEACCTHUK Tpedalio Ja cayeka
KOHCTUTYyHCamke Hapomue ckymmTrHe (IITO Ce joIl yBeK HHje JTOTOIHIIO),
TE€ je Ol CTpaHe MOjeIMHUX MOJUTUYKUX YMHHWIIAIA UCKa3aHa CyMiba Y
YCTaBHOCT ¥ 3aKOHUTOCT TaKBOT TT0Te3a npezceannka Perryonmke. Vckazan
j€ Y jJaBHOCTH CTaB Jia KOHCYJITallMje MOTY TIO4YeTH TeK kKajua ce Hapomna
CKYNIITHHA KOHCTUTYHINE, & HE U TIPE TOTA.

Ja nu je 3aucra YcTaBOM M 3aKOHUMa ofpel)eHo 1a MpeiceTHIK Mopa
Jla YeKa TPeHyTaK KOHCTUTyHcama? Kparak oarosop riacu — He, 4ak Ou ce
Ipe MOIJIO TBPAUTH 0OpaTHoO, Ja je MHAUPEKTHA HHTCHIMja YCTaBOMUCHA
Jla ce ca KOHCyNTaljama, paan e(uKacHOCTH, TIOYHE IIITO PaHHje, YUM TO
Oyzne moryhe, Tj. yuM ce mporyiace KOHAYHH PE3YATAaTH MapiaMeHTapHUX
n30opa. Hamme, YeraB PerryOmuke CpOuje y wir. 112 c1.1 tad. 3 jacHo kaxe
na ,,ipeacenHuk Pemyomnnke npemiaxe HaponHoj CKyMIITHHY KaHJUIaTa 32

*

AyTop je Hay4yHH capajHHK WMHCTUTYTa 3a YIIOPEIHO MPaBO M JOLEHT [IpaBHOr JenapTMaHa
JlpxaBHor yHuBep3utera y HoBowm Ila3zapy. EnexrpoHcka anpeca ayropa: miroslav.djordjevic@
yahoo.com.

HW3BopHO 00jaBibeHO y nHEBHOM JHCTy , [lomatnka® 16. jyna 2022. roqune.
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npezacenHurka Biase, momro caciyiia MUIIbEHE TIPEICTaBHIKA H3a0paHuX
n30opHuX nmcta’”. KibyuHe peun oBze jecy ,,lIPeICTaBHUIN U3a0paHHX
M300pHUX JIMCTA™, jep ynpaBo oBa (hopMysalyja ykasyje Ha TO ca KuM, ajid
Uy KOM TPEHYTKYy Ce KOHCYITanuje Mory BpmmTH. Ko cy mpencraBHHIM
M300pHHUX JIMCTA OCTaje jaACHO MOMEHTOM IPOTJIalieh-a KOHAYHUX pe3yaTara
rapiaMeHTapHux uzbopa on crpane PUK-a (mro je n yunmeno 5. jyma
oBe roguHe). Jlakie y cMHCIy ycTaBHE onpende, oAMax HakOH OBOT
TpEeHyTKa MPEeCeTHNK UMa ca KUMe Jla pa3roBapa, jep je jacHo ko he cBe
yhu y napnamenr, te kakaB he y meMy ofHOC cHara outu. Jla je uHTeHnHja
ycTraBomnucia Ouia 1a ce cadyeka ca KOHCTHTyTHCameM HapomHe ckymmTiae
Ipe OTHOYMIbamha KOHCYNTanuja (ITo OU Kao pelieme caMo JOMPUHENO
cMameky e(hUKACHOCTH W HUYEMY JIPYTOM), OHJIa O y TIOMEHYTO] HOpMHU
CTajaJio Jia MpeJCEeAHUK Pa3roBapa ca NpeJCcTaBHUIMMA TOCIaHUIKHX TPyTia
VI HENITO TOME CIIMYHO, IITO TaK HUje ciy4aj. ,, [ [peacraBaumm n3adpanmx
n300pHUX JIUCTA™ jeCTE jacaH ImojaM, a TIEPCOHAHO Cy Ta JIMIA yTBPAUBA
MOMEHTOM IpoTyanieh-a KOHAYHUX pe3ysiTara n300pa v Ty yCTaBHOIIPaBHO
POCTOpa 3a OUII0 KaKBY CyMIbY HEMa.

Takohe, He Tpeba n3 Buma ryouTn u onpeady YcraBa Koja Kaxke
na ce Hapoxna ckymmtuHa pacmymiTa ,,ako y poky of 90 maHa oxn jaHa
KOHCTUTyHCcama He n3abepe Bmamy* (um. 109 cT. 3). Y KOHTEKCTY OBe
oapende Yekambe KOHCTHTyHCama MapliaMeHTa ca IUJbEM OTIIOYHbabha
KOHCyATanuja (Koje IMpeAcTaBibajy MPEeACeTHUKOBY yCTaBHY 00aBe3y) Ou
3HAUMIIO CaMO HENOTPEOHO Iry0sbehe BpeMeHa y JeTHOM MOJUTUYKH HITaK
OCETJFUBOM TPEHYTKY, KaJa 3aKOHOJaBHA M M3BPIIHA I'paHa BIACTH HE
BpIIIe CBOjy (DYHKIIM]Y Y MYHOM KalaluTeTy U Kajua Tpeba paju OMIITEr
n00pa MoCTyTaTH TPOMHUIILIBEHO, aJTH 1 €(PUKACHO. YCTaB MPOITUCYje POK 01T
MakcuMastHuX 90 naHa, ajM je CBaKako y MHTEPeCy Kako ()YHKIIMOHHCAba
U yIpaBJbamba JIP>KaBoOM, TaKo U Bol)ema MoInTHKE 1a ce oBa (asa 3aBpIIu
mro je npe Moryhe. JacHo je na Biana nehe 6utu popmupana, Tj. Mangarap
3a BeH cacTaB oapeleH(a) mpe KOHCTUTyHCamka MapiiaMeHTa, ajdl HeMa
HUKAaKBUX YCTaBHUX CMCTIbH J1a C€ Ca MOCTYIIKOM Yy BUAY MMPEACCAHNIKUX
KOHCYJTAIlMja MTOYHEe W paHHje. YcTaBHA ofpeada koja oapehyje obaBesy
npencequuka PermyOiuke ga ce KOHCYNATYje ca MPEACTAaBHULMMA CBHX
M300PHUX JIMCTA KOj€ CY OCBOjHJIe MaH/IaTe yIIpaBo je (hopMysrcaHa Ha TaKaB
Ha4YHMH Kako O OCTaBHJIa MPOCTOPA 3a aIEKBATHO U e(DPUKACHO JICIOBAIbE, TC
je muieMa o0 yCTaBHOCTH/3aKOHUTOCTH OTHOYHbakha KOHCYIITAIja Y OBOM
TPEHYTKY — U3JIUIIHA.

Pan je mpumiben 04.08.2022. rogune, a npuxsahen Ha cacrauky Pemaxuuje 10.11.2022. ronune.
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Yuueepsumema y beoepady

Anexcanoap IBETKOBUR™

Ilpasnu gpaxyrimem
Yuueepsumema y beoepady

KOCOBO 1 METOXHMJA KAO CPIICKA
I'OPIUJEB UBOP (OCBPT HA IIOCEBHY
CEAHUIY HAPOAHE CKVIIIUTHUHE O
KOCOBY U METOXHMJN)

Axo Kocoso nuje naue, 3auumo 00 nac mpaoice 0a um ea 0amo?
Axo je wuxoeo, 3auimo 2a omumajy?

A axo éeh mocy oa ea ommy, 3aumo ce MOIUKO YyCmpyuasajy?
O Kocosy, Maruja behkosuh

[Ipowno je mogocra BpeMeHa of KaJa ce npen nocianuuuma Haponue
ckymmtaae Penryonuke CpOuje Ha THEBHOM pemy Hamuio nuTtame Kocosa
u Metoxuje. Moxa yak v npeBuile, numajyhu y BuLy nocieame gorahaje
y jy’KHOj TTOKpajuHu. HanMe, omrykoM IpUBpEMEHUX HHCTUTYIIH]a BIACTH
y Ilpumrunu, CpOuma ca ceepa Kocoa u Meroxuje je HalIoKeHO Ja
IIPOMEHE CBOja JINYHA JIOKYMEHTA Yy T3B. KOCOBCKA, a HAJIOKEHA UM je
W Tpeperucrpanuja Bo3uia, OAHOCHO 3aMEHA TaliuIa ca CPICKUM
PETUCTPAITMOHNM O3HaKaMa y T3B. KOCOBCKe. To je Oma ,,Kall Koja je mpeiuia
yairy” 3a CpICKy 3ajeAHUIy Koja Beh JeBeT ronuHa ueka Ha (GopMUpame
3ajemunne cprckux ommrrHa (3CO)."" TeH3uje youn UMILIEMEHTAIH]E

Ayrop je acuctent [IpaBHor ¢dakynrera Yuusepsurera y beorpany. Exexrponcka agpeca ayropa:
aleksa.nikolic@ius.bg.ac.rs.

Aytop je capajguuk y HactaBu IIpaBror daxynrera Yuusepsurera y beorpany. Enexrponcka
aspeca aytopa: aleksandar.cvetkovic@ius.bg.ac.rs.

3CO je npensulena [IpBum criopazymMom o IPHHIUITAMA KOjH PETYIHITY HOPMAIH3aIHjy OTHOCA
(ue3Banm4yHO — bpucencku crnopasym). Mehytum, mocra je pacmpaBa U IOJIEMHKa BO)EHO O
NIPaBHOj IPUPOAN OJHOCHO (He)ycTaBHOCTH bpucernckor cropasyma. 3a BHIIE JeTaba yIIop.
Parko Mapkosuh, ,,O ycraBHOCTH 1 3akoHHTOCTH bpncernckor criopasyma”, Hereticus, LIVIIC :
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OJNTyKe O 3aMEHH JIMYHUX JOKyMEHara, IPUBpEeMEHO je pemnia EBporicka
yuuja (EY) mytem mperoBopa ca HajBUIIMM 3BaHMYHUIIUMa beorpama u
[Mpumrrune.' MelhyTum, ,,KocOBCKH 4BOp” joll yBEK HUje oaMpiieH. TeH3uje
OKO PETHUCTPAllMOHUX O3HAKa W JaJbe Cy MPHUCYTHE, Y3 OHE , yoOndajeHe”
Be3aHe 3a yIaJie ¥ MaTpoJIMpame CIeHjaTHIX jeJMHHUIA KOCOBCKE MONUIIH]e
(POCY) na ceepy Kocosa n Meroxwje.

Tum noBonom, npencenunk Hapoane ckynrune Binaguvup Opnuh
casBao je lIpBy nocebny cemnniy HapomHe ckymmTuHe 3a yTopak, 13.
centembap 2022. rogune. CeHUIIM TIapiIaMeHTa Koja je ormouesna y 10.00
yacoBa MPUCYCTBOBAJIO je 176 HapOoIHUX IMOCIaHNKa, KOjU CY pacTpaBibain
Oe3maro 25 caru, 300r vera je ceJHHIAa OKOHYAaHA TEK HApPEJAHOr JIaHa,
onHocHo 14. centemOpa 2022. rogune.? CAM AHEBHH pel YMHUIO je
pasMatpame l3BemTaja 0 mperoBapaukoM mpoiecy ca llpuBpemeHnm
WHCTHUTYIHjama camoympase y [lpumruan o 15. jyra 2021. roqune mo 1.
centemOpa 2022. ronune. M3Beniraj cy cactaBuiie (pemMa OHOME IITO MU
y IOKyMeHTY) Be KaHlenapuje Biage Perryonmke Cpouje — Kannenapuja
3a KocoBo u Metoxujy u Kannenapuja 3a KoopiuHairoHe mociaoBe y
IIperoBapadkoM mnpouecy ca IIpuBpeMeHNM MHCTHTYIHjaMa caMOyIpaBe
y [IpumTuHu, nako oH MOXe Jia ce npoHal)e Ha MHTEpHET CTPAHHUIIU CaMO
norowe.’ Mnak, 4nHu ce 3aHUMIBUBUM Ja M3BerTaj HUCY NpeCTaBUII HUA
JUPEKTOPHU MOMEHYTUX KaHIIeNnapHja, HUTH npeaceanuua Brnane (koja je n
Omia Hajmo3BaHuja 1a To yunHu), Beh npeacennuk Pemyommxke.

[pencennuk Penyonuke, Anexcanaap Byunh, mocnanuke u rpahane
j€ U3BEeCTHO O TPEHYTHOM cTaky Ha KuM, m3a30oBrMa Koju ciese, Kao U O
CBEMY IIITO je JipkaBa Jio cajaa ypaauia 3a Cpoe ca Kocora u Meroxuje.
VY jenHOYacOBHOM HW3Jaramy, npeacenHuk Byuwh ce ¢oxycupao Ha Tpu
npobniema Besana 3a KuM: (1) ucmopujcku, HaBonehu kao nopaxkasajyhu
(hakrop unmenniy na cy Cpobu on jenuHor Hapoma Ha KuM y XV Beky

Jocuje ctyamo, beorpan, 6p. 1-2/2016, ctp. 21-27; Bnanan I1etpos, ,,KocoBo n Meroxuja nanac
— HEKOJIMKO yCTaBHONpPaBHUX cueHapuja’, Hayka. Besbeonocm. [lonuyuja (HBII), beorpax, 6p.
2/2017, ctp. 99-102; Tanacuje Mapunkosuh, ,,AHaTOMHja jeaHE OLTYKE — MOIHUTHKOIOLIKHI ITOTIIE]
Ha 3aKJby4yak YCTaBHOI cyaa o ycraBHOCTH bpucenckor cnopasyma, Hereticus, LIVIIC : locuje
crynuo, beorpaz, 6p. 1-2/2016, ctp. 100-126.

EEAS Press Team, Serbia-Kosovo.: Remarks by the High Representative Josep Borrell following the
deal reacher, Internet: https://www.eeas.europa.eu/eeas/serbia-kosovo-remarks-high-representative-
josep-borrell-following-deal-reached en?s=51, 13/09/2022.

Hasxaioct, u 0Boj cenuniy CKyIIITHHE MatbKaa je MoIuTHYKa KyiTypa. [locinanuuu u ocranm
YUECHHIM Cy HEPETKO Cy MapiiaMeHTapHy pacrpaBy ycMepaBaiM ka npusarHoj. [IpuMepa paan,
HoyeTak cenHuIe je obenexmia ceaha nzmely 3amennka meda nocnanuuke rpyne MOPAMO
3AJEIHO Anexcanzpa Josanosuha hyre u Bojucinasa Muxaunosuha u3 IIOKC-a (HAJIA) oxo
MeCTa 32 CeIeHhe.

V pacrpaBu je BHIIE ITyTa HCTHLIAHO Ja je U3BELITaj oaHeIa Baaa, 01HOCHO mheHe OMeHyTe
Kannenapuje. Ymop. https://www.kord-kim.gov.rs/izvestaji.php; https://www.kim.gov.rs/izvestaji.
php, nmpuctymsero: 23.9.2022.
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nocTanym yoeasbuBa MambHHa; (2) noaumuyxu, KOju MpoOUCTHYE U3 YHHCHHUILIE
Jla 3amaiHu cBeT He xenu Aa nomryje [losesry YH, Pesonynujy 1244 Cb
VH, kao nu [IpBu criopa3ym 0 IpHHIUITUMA KOjU PETYJIUITLY HOPMaIH3aLH]y
onHoca (bpucencku cnopasym), Oynyhu fa jomr yBeK HHje OCHOBaHa
3ajennuna cprickux onmtuHa (3CO) u (3) 6esdeonocuu, ucrnuyhu na je
WJb HaIlle 3eMJbe MHUP M CTaOMITHOCT, anu 11a je Bojcka CpOuje y cramy
Jla pearyje Ha IOTCHIMjaIHe MPOBOKaIyje, HanoMuyhu na ,,HoBe Onyje
n bipecka Buiie Hehe 6urn”.

W3Beniraj je 610 npeIMET KPUTHKA OMIO3UIIMOHUX MTOCIaHUKa. bolko
O6panosuh nctpen Cprickor mokpera /IBepu — [TatproTckor 6;10Ka, 103Bao
ce Ha wi. 97. [locnoBHuka 0 paxy Haponue ckynirtune (y 1ajbeM TEKCTY:
IMocnoBHUK)* U 3aTpaxuo AyXy pactpaBy o KocoBy u Metoxuju jep je
,»OBO BEPOBAaTHO HajBaYKHUja CEIIHUIA Y TOCIICAHUX JACCET roJ1HA TE je
3aTO HEOITXOHO J1a C€ 9Yjy CBH INIACOBH, J1a IMaMO CBH JTOBOJbHO BpEeMEHa
U 72 OM ce MOCTHrao KOHCEH3YC U JeJIMHCTBO y 00pOu 3a ouyBame Kocopa
u Metoxuje y cactaBy Cpouje”. Kacuuje, O0panosuh je y cBoM U3iaramy
ncTakao aa he moap>katu cBe mWTO BIaCT paau Ha ouyBamy KuM, anu camo
YKOJIMIKO je y ckiany ca YeraBom Cp6uje ox 2006. roguae n Pezomynnjom
1244 CB YH. OH je onienno bpucesncku criopa3yM HEyCTaBHUM U IOTYOHHM,
onTyxXyjyhu BiacT za je cBe ucnperoapana y kopuct llpumrure. Hakon
Wera, 3a ped ce jaBuo Mupocnas Anekcuh ucnpen Hapoane crpanke, koju
j€ McTakao Ja je Marepujaj 3a OBy CEIHHILY MOCIaHUIMMA J0CTaBJbEH
MIPEeKacHo, Te JIa je, Ha Taj HauuH, JIOLIO JI0 Kpinewa wi. 86. [TocioBHuKa.
[Mpencennuk PenmyOnuke ce HHje CIOXKHO Ca MHUIUBEHEM IMOCIAHUKA
Anekcuha, umajyhu y Buy 1a je Marepujani 10CTaBJbeH HajMambe TP JaHa
npe nouetka cenauiie.’ Hakon Tora, 3a ped ce jaBuo [1lanun Kambepu ncnpen
Koanuuuje Anbanana gonvHe, KOjH je UCTaKao TpH MpodiemMa y OAHOCHMA
mmelyy Cpba u Anbanana. [Ipema meropoMm MHUILBEHY, TO j€, HajIpe,
3aMp3aBame bpucenckor nujanora, IOTOM, HEOXOIHOCT HOpMaJM3alje
onHOCca ca T3B. KocoBoM™ 1 Ha kpajy, perumnporuTert, Oyayhu na je y YcraBy
13B. KocoBa CpOuMa npu3HATO Aaieko BUIIE HETO IITO je TO y YCTaBy
Cp6uje npusnaro Andannuma.® Ha kpajy, ped je y3eo u nocnanuk Casesa
BojBohanckux Malapa banunt Ilactop, koju je pexkao Aa uMa UCKyCTBa

4 Tocnouuk o paxy Haponue ckynmrune, Cryoc6enu enacnux PC, 6p. 14/2009.

3 Hauwme, ITocnoBHuk o paxy Hapojue ckymmuTHHE ce y MOIVIely HauMHa U poKa 00aBeIlTaBamba
0 BpEeMEHY U MECTy oIprkaBama rnocedne cexnuue (wi. 121. cr. 2.) nmo3usa Ha wi. 86. ct. 1. Koju
npeziBrba 10 NIpaBMIy HajMame ceJlaM JlaHa oJf 1aHa ofipel)eHOr 3a MoYeTak CeJIHHIIE, Ha OCHOBY
yera ce He OMCMO MOIVIM CIIOXKHUTH Ca HaBOJMMA Mpejice/iHNKa Peryomuke.

Ocraje moMaso mpobireMaTHIHO TO INTO je mociaaHuk Kambepw Buire myTta npekpino Baxehn
Veras Cpbuje, roopehin o T38. KocoBy™* kao o He3aBHCHO] IpKaBH, IITO Cy MpUMeTHI MIIoBaH
JaxossbeBuh (/IBepn) u paran Hukommh (CHC), koju cy ncraxnu nospexny ITocioBHIKa IPHIHKOM
n3narama nociannka Kambepuja — koHkpetHo wianosa 27. u wi. 106.
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y pacnpaBama o KuM ox 2007. u 2009. ronuHe, CTaKaBIIN a ce cajna
pasroBapa Ha peajJHHM OCHOBaMma, 3a IITa je moTpeOHa BerKa XpabpocT.
[Totom ce 3axBanuo npeacenHuky Byunhy Ha HeroBamy KynType aujanora
KOja je mocebHo BuAsbHBa y 100puM ogHocuMa u3mel)y Cpba u Mahapa y
AIl Bojeoaunu, anu u y untasoj Cpouju.

Ynpkoc nmonyheHoj aprymeHTanuju, npencenHuk Pemyomnmke je ocrao
nocnenad Tekcty M3serraja. Onrosapajyhu Ha murama, OHOCHO KOMEHTape
MociIaHuKa, npeacenHuk Byunh ce Hajupe ocBpHyo Ha m3narame llanma
Kambepwuja, ucruuyhu nap HeoCIeA0CTH Y FeTrOBOM TOBOPY — IPBY, BE3aHy
3a T3B. PEIUIPONNTET, yKa3yjyhn Ha HemaBHa yiarama apxkase Cpouje y
[Ipemeso u Byjanosair, u Apyry, Be3aHy 3a HOPMaIU3aIKjy OHOCA Ca T3B.
KocoBom*, Hanomumyhn 1a To HeMa HHKAaKBe Be3e ca JHEBHUM PEIOM
ceaHuIe, ogHocHo nurameMm Cpda Ha KocoBy u Meroxuju, Oynyhu na
m3mel)y CpOuje u 138. KocoBa Hema HMKaKBe CITMYHOCTH, jep — HUTH Cpoun
1 AnbGaHIM MMajy MCTH CTaTyc y BbUMa, HUTH Cy Yy MUTamby JIBE ApiKaBe.
[Torom ce y HacTaBKy M3Jarama npeace Huk Byaunh 3axBanio Ha KOpEKTHOM
Hactyny banunTta [Tactopa, Oynyhu 1a n3a leroBux peuu CTOju OATOBOPaH
MIPUCTYTI pellaBamy JPKABHO-IPABHHUX MUTama Koja Cy O MHTEpeca 3a
Penyonuky Cp6Oujy. Ha kpajy, BpeaHo nomeHa je u oopahame Pagomupa
JlazoBmha, ncnpen koamumuje MOPAMO 3AJE/IHO, xoju je mucrakao
na ,,M3BemnTaj OpaHu MpeJCeHUK KOjU je Y3ypIlupao CBe Moiyre Mohu y
IpymTBy [...] a mpenpeka my Huje Hu [locnmoBHUK HapoHe ckymmTuHe Koju
je Ha OBaj HaYMH MPEKPIIHO, jep NOCIOBHUK NpeaBula moceOHy CeTHHILY
nim 3a oOpahame TpeiceTHIKa WITH 32 TTOTHOIIEke n3BemTaja Biaie mto
Tpeba 1a paau npemMujepka...” Ha kpajy onucyjyhu ByuuheBy BrnacT kpo3
CTHXOBE je/IHE MOMyJIapHe TecMe.

PacnpaBa o U3Bemrajy, y mormieay M3HETHX aprymMeHara U CTaBOBa
Owmra je Bpio xereporeHa. OHa je 4ecTo UMaja eIeMEeHTE TOIUTHIKOT
HaJIropmaBama, Ha MOMEHTE je Omiia XKycTpa, a y Mam0] MEpU U
KOHCTpYyKTHBHA. Umak, Moryhe je youdnTH HEKOJIUKO Tadaka OKO KOjUX Ce Yy
HACTaBKy CEIHHUIIE HAjBUILE TUCKYTOBAJIO.

[Ipumepa paan, Hapomuu mocnannk Hebojma 3enenosuh je ucrpen
koanuije Mopamo — 3ajeiHO, TOBOPUO O aKTHMa KOjU C€ TUYY CTaryca
KocoBa n Metoxuje. Tako je oH M3HeO Te3y /1a je CBaKH aKT KOjy MMa 3a IHJb
»HOpMalu3aiujy* onHoca 3Haudajad 3a Cpoujy. ['oBopuo je o bpucenckom
criopa3yMmy, TIO/ICETUBIIIH Ja je Ped 0 aKTy KOjH je UCTIpBa OMO KPUTHKOBAH,
Jia Ou 1ocTao ,,mocieama Opana y ogopanu Kocosa u Meroxuje®. Yomre,
Bpucencku criopasyMm je 4ecTo HOMUEbaH Ha CETHHIN. YOUJBHBO j€ 1a O TOM
aKTy y TpeHyTHOM ca3uBy CKyNIITHHE IOCTOje [Ba cTaBa. BiacT u jenan neo
OTTO3WIIN]j€ TIOCMAaTPajy r'a Kao BPJIO 3Ha4ajaH Y KOHTEKCTy odyBama Kocosa n
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Meroxuje y cacraBy Cpouje. [Ipyru geo onosumuje, Mmel)yTum, 0 lbeMy rOBOpH
kao o mopasy Cpouje. Hapoman mocnannk Mumom JoBanosuh (HAIA —
Hogu JICC -I1OKC) nozacetno je na je bpucencku criopasym MoTIHCaH
2013. roquHe u ,,ja HEMa HUKAKBE JUJIEME O FeroBOj HeycTaBHOCTH . OH
j€ ykaszao Ha o/uiyKy YcraBHor cyna CpOuje, oOpa3ioKHUBIIHU Jia CE Taj
Opras 1Mo3Bao Ha TEOPHjy MOJUTHYKHUX aKaTa OKapakTepucaBiny bpucencku
CTIOpa3yM YIpaBo Kao Takas, IITO MO0 MHULLbEHY TNociaHuka JoBanoBuha
Huje Ouo onpasaano. Mummna byphesuh Cramenkosckn (Cpricka cTpaHka
3aBeTHHUIM) TOBOpUIIA je HaueaHO o ToMe ja bpucen (EBporicka yHuja —
npum. A.1].) HIje MepoIaBaH Ja PyKOBOIHM MPOIIECOM ITPETOBOPA.

O bpucenckom criopa3ymy TOBOPUJIO C€ U Y JEAHOM IIHPEM
KOHTEKCTY, IITO je ciefeha OuTHaA Tayka OBE CEIHMIIE, & TO j& OKBHP Y
KojeM Ou Tpebaio BojauTH Jajke nperopope. Hapoauu nocnanuk Mutonn
JoBanoBwuh je u3HEO cTaB /1a IperoBope Tpeda BOAUTH Y IPABHOM OKBHPY
koju unHe YcraB Penyonuke Cpouje ox 2006. ronuue u Peszonynuja 1244
Cagera 6e30ennoct Yjenumennx Hanuja. [locmaruim Haponae crpanke cy
Taxol)e MOMEHYIN TakaB OKBHUP, aJli CY TOME A0Jali U bpucencku criopasym,
HaIIacHBIIH JIa j€ TPEHYTHO KJbYYHO MUTAkE OHO KOje ce THIe 3ajeHHIIe
CpPIICKHX OMNIITHHA. M3 ToTa je ycieauo u mpeajor Ja mperoBopu Oymy
MIPEKUHYTH YKOJIHUKO 3ajeqHuIa He Oyne hopMupaHa, a 1a e HICTOBPEMEHO
npeaceaHuk PemyOnuke obaBeske aa nmomasbe miucMo Casety 6e30enHoCTH
Vjenumenux Haruja (Hapounto Pycuju n Kunan) o tome na CpOuja He
npucraje n1a Kocoso Oyze wianuna Yjenumenux Hanuja. Oaropopajyhu Ha
OBO M3JIarame, npeaceqHuk Penyomuke ce obaBe3ao na he Takas mpemior
MPUXBATUTH, aJld Jla CMaTpa Jla OH HHUje HAPOYMTO BaXkaH, jep, KaKo je
HaBeo, cBUM wiaHnama CaBera 6e30eqHoCTH BpIio je jacaH ctaB Cpouje
1o ToM nurtamwy. [lojeMHr HapOIHM MOCIAHUIU CY, MTOKylIaBajyhu na
oJjpefie KOHTEKCT y KoMe Tpeba BonuTH auckycujy o KocoBy m Mertoxwmju,
HCTaKIIM 1a OKBUP Pa3roBopa HHUje HYKHO MPaBHU U Ja He Tpeba na Oyne
npaBHu. Tako, mocnanuna Byphesnh CraMeHKOBCKH je TIOABYKJIA 12 je Y
peuiaBamy ,,KOCOBCKOT Ipobiema’ BeoMa OUTaH ,,6eMOTHBHH MPHUCTYI .
Hawume, mopen npaBHUX OKBHUPA, BAXKHH CY ¥ BAHTIPABHH, jep, TPeMa leHUM
peunma, HaroHanHu uaeHTuTeT Cpouje onudeH je y KocoBy u Metoxuju
Y T3B. KOCOBCKOM 3aBeTy. U Hapoauu nocnannk Muienko JoBaHOB, med
nocyiaHuyke rpyne Aliekcanaap Byuuh — 3ajeHo MoxxeMo CBe, OCBPHYO
Ce Ha OBO MHUTAabE, UCTAKABIIIN J1a j€ H3a30BHO PElIaBaTH MUTAKE CTaTyca
Kocora u Metoxuje y ycioBuma akTyenHe MelyHapoaHe Kpuse, JIOK je
Wsuma [launh (Commjanmuctiaka maptuja Cpouje — CIIC) ykazao Ha ,,peairHo
CTame", pEeKaBIIH J1a ,,3ama(" pa3yme mta je Mel)yHapoHO MpaBo U KOjU
Cy CBeE TIpaBHM aKTH Ha CHA3W, alld Jia MOjeJMHUM JIp)KaBama OJ[roBapa Jia
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ciyuaj KocoBa u MeToxuje 03Ha4aBajy Kao sui generis.

VY pacrpaBu ce roBopuIio U 0 yino3u HapoaHe CKynIITHHE y pellaBamby
nuTama craryca KocoBa u Meroxuje. Jenan Bpio Hadenas, anu HeoapeheH
IIpeIoT W3HeNa je mocianuma DypheBnh CTaMEeHKOBCKH KOja je HaBela
na ,,Tpeba Ja ce OKyNnu THM HajCTPyYHHUjUX Jpyau‘. JlocTa KOHKpETHUjU
peasior u3Heo je nocnanuk bopko CredanoBuh u3 mocmaHudke rpyre
VYjenumenu — CCII, I1CT, ITpeokper, Ciora. OH cMaTpa J1a je yK/byYHBambe
napiaMeHTa y MperoBapavky Mporec BpJio BAXKHO. Y TOM CMUCITY, IPETIOKHO
je hbopmupame komucuje (a He 0100pa, jep WIAHOBH 0100pa MOTy OUTH caMo
HApOJHH TIOCTAHUIM)’ Y uhjeM pajy OW ydecTBOBaia Mo J[Ba MOCIAHUKA
M3 CBAKEC MNOCIIAaHUYKE I'pylne, NpEeACTaBHUIIM YHUBCP3UTCTA, HEBJIAAUHUX
opranusanuja u npeactaBHuIU Cpricke MpaBoCiaBHE IPKBe. 3ajarak
KOMHCHje OU ce cacTojao y TOMe Ja JIoHece ,,iutarGopmy™ o mpaBluMa
nonutuke CpOuje nmpema KocoBy n Meroxuju, u T0o y poky o 30 nana.
Ta xomucHja Ou JenoBalia Ha OCHOBY TpH moctyniara: Ycras CpoOuje on
2006, Pezomymuja 1244 u ,,iujanor o CBUM MHUTAakBUMa OCUM O TPU3HAY
Kocosa“. Haponuu nocinannk Mupocna Anekcuh je HaBeo /1a je HEOIXOIHO
na HaponmHa ckyminTHHA akTUBHHUjE yYeCTBYje y MpOIECy pelniaBarma
nutama cratyca KocoBa m Meroxuje, mpemaa y CBOM H3Jjaramy HUje
M3HEO KOHKpeTaH npeior. Mnak, moacetno je aa je Haponna ckynmTiHa
nocneamy pe3onynujy o Kocopy 1 Metoxuju onena jom 2013. roqune, 10K
je, mpumepa panu, y nepuomay ox 2007. mo 2012. roquae 6110 OApIKaHO MeCT
cennuna. [Ipencennuk Byunh je perumuimpao na ycrnex tpeda ,,Meputu‘
MOCTUTHYTHUM KOHKPETHUM pelliemhiMa 3a Hapo Ha KocoBy n MeToxuju.

Kana je peu o ctaBoBuMa 0 camom M3BemiTajy, MPUMETHO j€ Jia Cy
n30cTale AetajbHe U apryMenToBaHe ananuse. OHja kazaa ce o M3eemrajy
Y TOBOPWJIO, TO j& YMEEHO CaMO Y3TPEIHO WM y OKBHPY JPYTHX TeMa.
Omno3unyja je n3Hena craB aa Hehe mracaty 3a ycBajame M3Bemraja, 1ok
Cy MpeaCcTaBHUIM BehinHe HaBenW Ja HeMa paloHATHUX apryMeHara Jaa
ce Tyaca IIPOTHB HETOBOT yCBajama. lako je MuiieHKo JOBaHOB HaBeO
Ja je mpel HapOAHHM MOCIaHWIHUMA ,,akTorpad)cKi M3BELITaj* KOjU
CaJpXXU XPOHOJIOTHjy TIPeTXOAHUX norahaja, aHanm3y mocrojeher crama
U pe3yiTaTe CBUX NPETXOAHUX NoNuTHKa peMa KocoBy u Metoxuju u na
HeMa apryMeHara MpOTHB MPUXBaTarmba TAaKBOT JJOKYMEHTa. Bpenu noMeHyTH
craB Brnanere Jankosuha (HaponHa cTpaHka) koju je pekao na je M3Beinraj
HEYNTaK, Hepa3yMJbHB, J1a j€ TUCaH OMPOKPATCKUM je3UKOM, T€ Jla 00yXBaTa
KpaTak repuos nperiesna aorahaja u aa, crora, He caapKu HEJIOKYIHY CIHKY.
Kao nejacan u koHTpanukTopaH, M3BemniTaj je okapakreprcao U HapOJAHU

7 Yo 68., ct. 4. [TocnoBunka HaposHe cKynmIITHHE IPOMICAHO je ja ce aHKSTHH o0op obpasyje

U3 pejla HapOJIHKX MOCIAHNKA, 8 KOMUCH]a M3 Pejla HApOIHUX NOCTIaHKKa, TIPEICTaBHUKA OpraHa
U OpraHW3allfja, HAyYHUKA U CTPYdhaKa.
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nocnanuk Jlemokparcke crpanke 3opas Jlyrosair.

Konauno, tpebano 6u MOMEHYTH W TIpEeIJIoTe KOjH CY C€ MOTJIH
YyTH y pacnpaBu. MoIJo ce YOUHTH Jia je BepOBaTHO HajBHIIE KOpHIINeH
TEpMUH OHO ,,HOpMasn3anyja ogqHoca’. tbume ce ciryke u mpeacTaBHALN
BJAaCTH U ono3unuje. MehyTum, ped je 0 TepMHUHY KOjH Y 3aBHCHOCTHU O]
KOHTEKCTa UMa Pa3lInInTo 3Ha4YeHe. Mmak, Ha 0BOj CETHUIIN, T4 j& TEPMHH
4yecTo OMO JIMIIICH PaBoT cajipxkaja. HejacHa je merosa npupojia — Haume,
Ja JIM je ped O MOjMy YCTaBHOIIPABHE WJIM MOJUTHYKE caapxuHe.® YV Tom
KOHTEKCTY, BpeJlHa je TIOMEHa ,,pacripana‘ u3Mel)y HapoIHOT MOCIaHuKa
3opana Jlyrosma n npeacennnka Penyonuke Anekcanapa Byunha. Hanwve,
JlyroBar je ucrakao qa Ou y npBH 1uiaH pasroBopa o KocoBy nu Mertoxuju
Tpebaio CTaBUTH YIIPaBo ,,HOPMAJIM3AIH]y ", a TpaHuIe y IpyTH. 13 merosor
roBOpa MPOMCTUYE Ja HOpMalM3alrja OJHOca oApasyMeBa ,,clio001aH
MIPOTOK poOe, Jbyau U Kanutana“. OH je NCTaKao YEeTHPH TauKe y pelIaBamy
craryca Kocoa u Metoxuje: npBo, CpOuja Mopa aa ce JIeMOKparusyje;
Ipyro, HOpMajau3oBaTu ofHoce ca llpumTmHOM, mTO MOIpa3zymeBa
oMmoryhaBame HecMETaHOT OJ[BHjaba )KUBOTA; Tpehie, HAaKOH HopMah3aluje
Tpeba ,,0AMP3HYTH* capaiiby U KOHAUYHO, YETBPTU KOPAK je MPUCTYIAbE
EBporickoj yHuju (pu yeMy HHje PEHU3UPAHO J1a JIH j€ PEY O IPUCTYTAbY
Perryomuke CpoOwuje xao nenvue win Pemyonuke CpOuje u 13B. Kocona),
mTo he, npeMa BEroBOM MHUIIJBCHY, MMUTAKLC I'paHUlla pejlaTUBU30BaTH.
CBOj mJ1aH MpeACTaBuoO je Kpo3 KOHIIENT ,,CTaHJapau mpe craryca™. Ha
0Baj TOBOP PEIUIMLIUPAO je penceHuK Pemy0nrke, pekaBiiy 1a U3 roBopa
nociaHuka JIyToBua npoucTuye Hepa3zyMeBame ,,KOCOBCKOI MUTama™ U J1a
npesiaxke KOHLENT KOjU je HECIPOBOIUB, 3aTO IITO HE OJroBapa peaiHuM
MOJUTUYKHUM IIpUiIrKaMa. HapounTo je KpuTHKOBaO KOHLENT ,,CTAaHAApAN
mpe craryca®, jep je ped O MOJIUTUIHM KOja ce HE MOXKE CIIPOBECTH U TO
He 300T mpeAcTaBHUKA MoMuTHYKe Biactu y CpOuju, Beh 3aro mto HA
MpUBpeMeHe NMPULITHHCKE HHCTUTYIIH]E HU ,,3amaj* He JKelie 1a pa3roBapajy
0 CTaHJapANuMa.

[Ipemyor on mer Tayaka W3HEO je M mociaHuk Mwutom Jopanoruh.
[Iporpam xoammmuje HAJIA moapasymesa crienehe: mpBo, OKBHp KOCOBCKE
noyimTuKe Mopajy outu Ycras on 2006. u Pesonyuuja 1244; npyro, He
MOJKe OWTH TaJhuX ycTymaka; Tpehe, jauame cprckor kopiryca Ha KocoBy n
Mertoxuju; 4eTBpTO, Tpeba 1a Ce HACTABH Ca MOJUTUKOM ,,0TIIPH3HABamba“
8 ITpumehyje ce na je HOpManM3alMja Kao MOjaM JIMIIEH yCTaBHONIpaBHe cajpkuHe. IotoBo 1a

Huje 6mio pasmarpama craryca Kocoa n Meroxuje y koHTekcTy Yerasa ox 2006. Ha mera ce
MOCJIAaHUIN CaMO HayeJHO no3uBajy. Vcrune pamy, HaponHu nocnanuk Mumomr JoBaHoBuh je
pekao na YeraB CpOuje HUje BakaH camo 300r npeamOysie, Beh je 3a pemaBame craryca Kocosa
n Metoxuje BakaH y HEJIHHH.

,,OTIpH3HaBamke je HehopMaaH Ha3UB KOJUM ce O3HaYaBa ouTHKa CpoHje KojoM TEKH Jia ApKaBe
ywiaHuIe YjeINBeHNX Hallkja Koje ¢y paHuje mpu3Haiie Mel)yHapotHOpaBHU Cy0jeKTHBUTET T3B.
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T3B. KocoBa M Ha Kpajy, meTa Tadka Mojpa3yMeBa IyHE rapaHiifje
6e36eqrocTu 3a Cpoe Ha KocoBy m Metoxuju. OH je CBOjUM H3JIarameM
MUTAkE CTaTyca OBE CPIICKE ayTOHOMHE MOKpPajHHE CTaBHO y KOHTEKCT
€BPOIICKUX WHTETpaIfja, MTO je jOIll jeAaH OKBHP O KOME C€ TOBOPHIIO
Ha ceanuiu. Unak, nako koanunuja HAJIA uctude ga cy ,,eBpOICKe
uHTerpanmje u 6opoa 3a Kocmer aBa cympoTcraBibeHa mporeca, YuHH ce Ja
BehuHa HapOJIHUX TOCIaHUKA (U BIACTH U OMO3UIIU]€) UMa JPYTradyuju CTaB.

Tpeba na ce momeHe W Ja ce HA CEAHHWIU TOBOPHIO O HEKHM
KOHKPETHUM IMUTaAkbHUMa, MOMYT pClllaBatba UMOBUHCKUX IMUTAakaA, TAYHUX
Kaparta, perucrapckux o3Haka. [Ipencenauk PemyoOmmke je, Tako, Hartacno ia
je muTame Ap>kaBHe IMOBUHE Ha KocoBy 1 MeToXuju jeJHO 01 ,,HajTeKUX
u 1a he ce o Tome HajTexke mocTrhu Kommpomuc. Bemukn 6poj HapomTHUX
MOCTIaHKKa j€ KOMEHTAPHUCA0 U CKOPALIkY OMITYKY O KopUIIhewy JTHUYHUX
Kapara, aJii u npejcrojehe muTame perncTapckux o3HaKa.

HaxkoH Bpiio MHTEH3UBHE JIBOJTHEBHE pactpase, V3BeTaj je ycBojeH.
Imacamy je mpuctynmino 205 HaponHux nociannka — 148 je macano 3A,
1ok je [IPOTHB 6wto 57 nocnanuka. /[Boje mociaHuka HUje T1acalo.

Haxamnoct, Mmopamo puMeTuTH 1a cy oOpahama MmociiaHnka UIax
BHILIE JINYUJIA HA CAMOIIPOMOIIHMjY HETO Ha 3pE0 U OATOBOPAH MPHUCTYI
penraBamby KOCOBCKOMETOXH]CKOT Ipobiema. Tome cBefodr M 4nmbeHHUIa
Jla ce HUKO (HM BJIACT HU ONO3MUIIMja) HUje YITyCTHO Y MIPAaBHY aHAIN3y HaIler
nonoxaja npema All KuM, autH je moHyamno (YCTaBHO) IpaBHE apryMeHTe y
npuior te3u o ouyBawmy All Kocoa 1 Meroxuje y cacraBy Cpouje. Hakon
1999. roguae, mpocTopa 3a Harpenak y anjaiory nMely Cpba u Anbanama
Ha KocoBy u MeToxuju je cBe Mame, ajlu TO HUje B He Ou cMeo aa Oyne
KJbYYHH apryMEHT HH BIacTH HU omosunrje. Pezomymmja 1244 Cb YH, a
kacHuje u YcraB Cpouje on 2006. roqune y uit. 182. ct. 2, rapantyjy Kocosy
1 MeToXHju MoJI0XkKaj T3B. CyIITHHCKe ayToHOMHje. CTora, Ouo 6u MHOTO
KOpPHUCHH]E Jla je MaKap HeKO M3HEO HeKy (IpaBHY) Te3y O TOME Jia JI ce
Bpucerncku criopasym MoXKe TyMa4HuTH Kao pean3aliyja Wil OCTBapUBAbE
T3B. CYIITHHCKE ayToHOMHU]e, UTA. [lomano je oOpecxpadpyjyhe 3Byuano u
oOpahame npencennrka pemyonuke Anexcanapa Bydnha, koju je Ha muTame
nmocinanuka aa i o6u o Oymyhem crarycy KuM Tpebano koHCynTOBaTH
npodecope u3peKao 1a HL OHU caMH ca coOOM He MOTY Jia Ce JIOTOBOpE.
Peunma Parka Mapkosuha, ,,lapiaMeHTapHU )KUBOT y cananmoj Cpouju,
TO je Oararenucame cBUX THX (mucanux) mpasmia”.!” CBe To roBopH y
MIPUJIOT YHE-ECHUIIM JIa CE NapjaMEeHTaPHU KUBOT U nipuiirke y CpOuju HUCY
MHOTO TIPOMEHHJIE y OHOCY Ha MEepHOJ Kaja je micao yrieaHu npodecop

Peny6nuke KocoBo caja ,,lTOByKy™ TaKBO HPH3HABE.

10 Parko Mapxkosuh, Ca ycmasne ocmampaunuye, Cityx6enn riacuuk : Jlocuje cryamo, Beorpan,

2017, crp. 277.
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Cnobonan JoBanosuh. [To3uBajyhu ce Ha meroBo yueme, npodecop Brnanan
[lerpoB mpaBu neny mapaneny: ,,[...| Hema Benuke pasnuke m3mely onor
BpEMeHa M OBOT JaHalIer. Pa3nuka je, Mel)yTiMm, y ToMe IITO je aKTUBHOCT
YYeCHHKA y TIOJIMTHYKOM JKMBOTY OMia moj OyITHHM OKOM ITO3HaBajara
JaBHOT TIpaBa KOju Cy OMJIM CIIPEMHHU M YMEJH J1a YKaXKy Ha MPOIyCcTe, 1ajy
Ipernopyke Kako Ja ce pajy, H3peKHy KPUTHKE Koje cy moralane cHarom
ayTOpHUTETa KaKBOT IaHAC, MOPAMO CE CYOUHTH Ca TUM, BUILE HEMaA Y HAIIIO]

2 11

MIpaBHOj HayIH .

"' Bunapau Ilerpos, Ilapramenmapno npaso, IlpaBau ¢akynrer : LleHrap 3a M3maBamTBO U
nnpopmucame, beorpax, 2017, crp. 33.
Pan je mpumiben 20.10.2022. rogune, a npuxsahen Ha cacranky Pemaxuuje 10.11.2022. roquue.
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Bnaoan IIETPOB * VIIK 34:929 Vasiljevié¢ M.
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Yuueepsumema y beoecpady

[TIPO®. JIP MUPKO BACUJHEBUR — JIEKAH
HOBOT JIOBA™*

ITomToBaHe KOJIETMHUIIE U KOJIETe,

Hajmpe, m3Bumeme cBuMa, a HapouuTo mnpodecopy Mupky
BacuspeBuhy, mro HUCAM y NPUIKIM Ja C€ AaHAIIBEM CKYITy 00paTum
JIUYHO. A yIpaBo HEYET M3PA3UTO JIMYHOT, jaKOT U, IEJIOM, HE00jallhHBOT,
OuJI0 je y MOM ofHOCy npema npodecopy BacusseBuhy on npBux roanHa
MOT paJIHOT aHTaKoBama Ha [IpaBHoM (hakynrery YauBepautera y beorpany.
Heo0jamsuBor, MOXk/1a 3aTO IITO Ka0 CTYACHT HECAM CIIyIIao npodecopopa
MpeaaBama HATH CaM T0J1arao CIUT KOJI IheTa, a KACHH]j€ Y TPH HEeroBa, 1o
MHOTO Y€MY MCTOPHjCKH 3Ha4ajHa, MaH/JaTa JeKaHa HUcaM OMO MpoaeKaH
HU Y jeZIHOj OJ] ’heTOBe TpH ymnpase. Hucam HHKajga mMao MpUIIAKY, OapeM
(hopMaIHO, HU J]a M€ Y4YU HU Ja MU ,Iedyje”, Hu 1a OyIeMo 3ajeHO
YJIAHOBH HEKE PajiHe TPpYyTIe WiTh KoMHucHje (To je, yocTaiaom, Omino Hemoryhe
1 300T TOra WTO ce 0aBUMO TUCHUIUIMHAMA KOje HeMajy MHOTO JOJUPHHUX
Tadaka). bro cam, ncTuHa, 4naH penakiyje yaconuca ,,AHaIu " Kaaa je oH
010 ypeqHHK, a Halmkcajll CMO U jellaH KOayTOPCKHU paj] ca KOJIETHHUIIOM
Jenenowm Jlenetuh. 1 mopen Tora, Hehe Outn mpeTrepaHo ako KaxkeM, Ja je
npodecop Mupko BacusbeBuh, ako u3y3mMeM OHOT KOjH CTOjU 32 MEHE U3HAT
CBUX, TIOKOjHOT TIpodhecopa Parka Mapkosuha, 610 jenan ox mpodecopa
KOTa caM HajBUILE yBa)KaBao M KOjH je Ha MEHE CBarjaa BPILIUO jaK M YBEK
MTO3UTHBAH yTHIIA].

Cehawm ce jenHOT cycpeTa Oj1 Ipe BUIIIE OJ1 IBAJCCET M HEIIITO TOIMHA
Ha OeorpajckoM aepoapomy. Tek cam MmocTao acHCTEHT-TIPUIIPABHHUK,
ucrpahao cam mMajky ¥ cecTpy Ha mMope, a oH hepky. [Ipodecop je 6uo
: AyTop je penosau npodecop IlpaBuor pakynrera Yuusepsutera y beorpany u cyauja YeraBHor
cyna Cpbuje. EnexrpoHcka azipeca aytopa: vpetrov@ius.bg.ac.rs.

Kparko m3iarame npounTano Ha KOH(MEepeHIHnj1 ,,Pa3Boj MOCIOBHOT IIpaBa y jyronctounoj EBporm*

y vact npodecopa emepuryca Mupka Bacuspeuha, 23. centem6pa 2022. roqune Ha [IpaBHOM
taxynrery YuuBepsurera y beorpany.
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HEMOCPE/aH, CpJlauaH U HacMejaH Kao Jia M€ OJyBEK jako J0Opo Mo3Haje.
Tana je Beh O6wo jeman ox yrmenaujux npodecopa Ilpasuor dakynrera, y
MyHOj KMBOTHOj CHA3H, a ja acUCTEHT-LIErpT. Ta ciuKa, JoOpUM JIeJIOM,
onpenenuhe Moje KacHHje IMOHAIIamke MpeMa CTyIeHTUMa U HajMiahum
Kosierama Ha DakyJTery.

JennoMm mpuimkoM cemeo cam y kaOuHery mpodecopa Parka
MapxoBuha. buna je 2003. unu 2004. ronuna. buso je Ty jom Heknx
npoecopa (mpodecop Patko okymspao je omabpane n DaxynreTy omgaHe
Jpyne). ['oBopuo uMm je o Tome na nekan [IpaBHor dakynrera Tpeda na
Oyzne doBek koju he Ty (DyHKIHjy BPIIUTH Ha HOB, MOAEpaH Ha4WH, KOjU
he momroBatu Tpaauuujy, anu he ymeru aa ynpaiba dakynTeToMm Kao
BpPXyHCKHM MeHarep. 3aTo je HOBH JeKaH Mopao outu mpodecop Mupko
BacusbeBuh. Ceham ce na cam Ha TUM n30opuMa, Ha KojuMa je rpodecop
BacuseeBrh 100610 cBOj MPBU MaHAT, CelIe0 MOPE Iilacadke KyTHje, Kao
yiian M300pHe KOMHCH]e, U UMAO ,,[T0OCEOHA 33 yKemha’™ /1a BOJUM padyyHa
Ila cBe TIpohe y HajOooJkeM pemy, ajli U Ja I0BE3eM Ha Ilacame MpodecopKy
3narujy bykuh-BessoBuh, koja je Taga Ouia jormier 3paBCTBEHOT CTamba,
a KKeJierna je Ja riaca 3a ,,Hamer Mupka. bunm cy To uctopujcku n3oopu
Ha ®axynrery. M3abpan je yoBek 3a kora he ce yop3o nokasaru a je IpBu
IpaBy JiekaH MoziepHoT Tuna y 21. Bexy Ha [IpaBHOM dakynrery y beorpany.
Huje Ouo y nmuTamy caMo HBEroB CTHI yIpaBibamka DakynreToM, Koju ce,
YMHOTOME, Pa3JIMKOBA0 01 OHOT TPAJAUINOHATHOT Y KOjeM je JeKaH 3aTyKeH
Ia ,,[ipecela BpIie*, Ip»u CBeuaHe roBope 1, EeBEHTyaJIHO, MUpPH 3aBaljeHe.
VY nurtamy je Ouna neinokymnHa JudHOCT npodecopa BacuiseBuha. bro je
y HajOOJPUM TrOJIMHAMa, UCKyCcaH, ca Bu3njoM dakynrera Kojy je ymMeo jaa
cripoezie y ieno. PakynTer je OCHaXKHMO y THM CBOjJUM JICKaHCKUM TONHAMa
Ha cBe Moryhe HaumHe — KaApoBCKH (HUKaJa HHje MPUMIBEHO BHILE
MJIaIMX JbYIU Y capaJlHuyiKa 3Bama), GUHAHCH]CKH ((haKyaTeT ce He camo
(huHaHCH]CKU CTAOMIIM30BA0, HETO j€ ,,3apaljuBao™, a yoOuuajeHa peueHuIla,
KOja ce MoIJIa 4y TH Ipe U rocie nekana BacusseBuha, na ,,daxynrer Hema
napa“, Ona je u30prcana Kao jeIHUM II0TE30M TyMHIIE), HHPPACTPYKTYPHO
(3rpany, xoja je Onia y MPUITUYHO JIOIIEM CTamby, IPETBOPHO j& Y MOIEPHY
rpaheBuny ca cBuM oHUM ITo Dakynrer y 21. Beky Tpeba aa nocenyje,
Ha 4eMy Ce M JaHac JWBe MHOTHU cTpaHIM u3 Behux npxasa n ca Behux
YHHUBEp3UTETa Hero mto je Hai). Daxynrer je 6o opraHuzarop OpojHUX
HallMOHAHUX W MeljyHapOJHHUX CKYTIOBa, a MocehnBay Cy ra HajBHUIIN
AP’KaBHU U YHUBCP3UTCTCKU 3BAHMYHUIU U3 3EMJbE U UHOCTPAHCTBA.

3a tpu Maugara (2004-2006, 2006-2009, 2009-2012) nexana Mupka
Bacwbepuha, [IpaBuu daxynrer Yuupepsurera y beorpaay u3Bpiiumo je
YCHENIHY TPaH3UINjY O, TOHEKIIe, 3acTapesie BUCOKOIIKOJICKE HHCTUTYII]e
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y jeHOM MOCT-KOMYHUCTUYKOM JIPYIUTBY M JAPKaBU W3MYUYEHO] OpOjHUM
CaHKIIMjaMa JI0 YHUBEP3UTETCKOT ,,JIU/Iepa‘* Ha MpocTopy OmBIe Jyrocnasuje,
na u mupe. buo je nexaH koju yme Jia Kaxe, Jia Ce Berosa ped J00po u
JTAJIEKO 49yje, KOju je HalopHO paauno U Hajehn Opoj cBOjUX 3aMUCIH U
obehama cripoBoauo. Koa nmpodecopa Mupka Huje OHIIO JeMOKpaTHje y
OHHMM CerMeHTHMa (DaKyNTeTCKOT KHBOTA TJIE je He CMe HHUKaa OUTH, alu
JlaJIeKo O]l TOora Jja HUje yMeo Ja caciylia, Jia HalpaBy KOMIIPOMHC WK J1a
npu3Ha rpemky. Kox crynenara TakaB qexaH 0o je 000)kaBaH Kao YOBEK
KOjU MUMa KOHKPETHE pe3yJsiTare of 3Hauaja 3a CTYIEHTCKH KHMBOT U Y)KHBa
OrpOMaH ayTOPHUTET.

Ceham ce nma ca (QyHKIUje JekaHa HHje OTHINAO 3aJI0BOJbAH.
Maxo nckycaH 90BeK, KOjU je MOpao 3HATH Ja (haKylTeTcKa cpefuHa y
KOMOUWHAIIMjU Ca HAIlIMM MEHTAJIMTETOM HE YME Jla Ce 3aXBajii Kaj| Tpeda u
Kako Tpeba OHOM KOjH je TaKO MHOTO U TPajHO a0 HHCTUTYIIH]H, OTHIIAO je
ca QyHKIMje AeKaHa BUJIHO pa3ouapaH TAKBUM HEpa3yMEBambEeM CTAPHjHX
KoJieTa ¥ mpujaTtespa. Kommko ja 3HaM, muBJbeme Miahux, Mokaa He Oarr
CBUX, MOX/Ia He Oalll OHMX KOj€ je HajBUIIC W 3aAYKHO, IIpeMa JHUKY U
nexry nmpodecopa Mupka BacuseeBnha ornicrano je mo manac. U e, oBme
BuIIe Habanaxe, NPTULE U3 PaKyJITETCKOT )KUBOTA 32 BpeMe JiekaHa Mupka
BacuseeBrha 1 HemocpegHO TI0 leTOBOM O/IJIACKY ca Te (PyHKIIHje, OcTae
Cy MU Yy CBECTH KacHHje U Ouiie oJ] TOMONhHM Ja CXBaTHM CBY JICTIOTY U CBY
TeXUHY (haKyJITETCKOT KMBOTA, CBY HETpaBAy KOja YOBEKa KOjU ce aje
MOXE 33JIECHTH YIIPaBO Y HHCTUTYIMjU KOja Y4 MJIaJie HapaliTaje npaBy
1 TIpaBay.

Cehaw ce, a To 1 HHje OHMIIO TaKo AaBHO, y Majy 2018. ronune, 1a cam
3amonmo npodecopa Mupka BacusseBnha ga mopasroBapamo o Tome ImTa
MU je YUHHTH Kaja MH je ,,Moj med®, nexkan Cuma ABpamoBUh MOHYIHO
na oynem ,,cieaehu’. OnMax cMo ce HalLIM ¥ 03 YBHjama, Kako je YBEK, U
Ipe ¥ MocJie Tora, YNHUO y Pa3roBOPY ca MHOM, ITOCABETOBAO ME j& OHAKO
KaKo caM ja, OIyIIIe, ¥ )KeJIeO Taj1a J1a 9yjeM, pEeKaBIId MU, OTTIPHIINKE, J1a
Ou Me TopIKao Kao KaHIuAaTa 3a JeKaHa TPH TOAMHE KacHHje, a 1a MUCIH
Jla MU je y TOM TpeHyTKy paHo. Taga cam umao 42 rogunae. Ha ncripaBan
HAuWH CXBATHO CaM HETOBE PEUH U, JIOOPUM JICJIOM, 300T HHX 3aXBaJIHO Ce
MoMm mipodecopy Cumu ABpamoBuhy Ha 4acTH KOjy MH je ykazao. bruo cam
yMoOpaH oA (aKyaTeTCKOT JKMBOTA, IIECT TOAMHA UCUPIIBYjyher paga xao
MPOEKaH 3a HACTaBy ca CTyAeHTHMA. [la caM pUXBAaTHO KaHIUIATYPY, 1a
cam 4ak 1 u3abpaH, IITO caM CUTYpaH Jia ce He OU HU JIECHJIO0, TIOTOTOBO M3
JAHAIIHE TIEPCIIEKTUBE Iieaajyhu, ,,ipoMamio’ OMX MOMEHAT, Ha CBOjy
mTeTy MOXJa U Bulle Hero Ha mrety Pakynrtera. M 300r Tora, BEnuKo
xBasia mpodecopy Mupky Bacuspeuhy.
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Cehawm ce u jenHor ckopujer gorahaja. Mucium s1a je 6uo HoBemOap
2020. ronmune. JloroBopuo cam pydak ca mpocdecopom Bacumesuhewm, jep
MH je, TI0 KO 3Ha KOju IyT, Ono notpedan. Ha taj pyuak, u3 HeonpaBaaHUX
pasmora, jep cam ce 3a/pXkKao y jeHOj BUCOKO] AP>KaBHO] MHCTUTYIIH]H,
KacHUO caM oko 45 munyTta. [Ipodecop mMu je 030MIBHO 3aMepHO, allu ce
HHje HasbyTHO. OcTamy cMO Hac JBOjUIA y Pa3roBOPY BHIIIE O TPH cara.
HapaBHo, OHO IITO CaM T'a 3aMOJIMO, YYUHHO MU j€, y CBOM CTHILY, JIAKO U ca
ocmexoM. Moryhe je na cam ce y cBoM (haKyITeTCKOM ,,9MHOJIEjCTBOBAY ,
Jla ymoTpeOUM ped jeTHOT paHujer JieKaHa Haller (GakyireTa, TpPyauo, a 1a
OyZeM HeCcKpoMaH, M 4eCTO yCIieBao Ja, MomyT npodecopa Bacussesuha,
HACTYyIIaM C JIaKOhoM U ¢ ocMexoM. Jolll jenHa npodecopoBa 3aciyra.

HanocneTky, m3BumaBam ce npodecopy Mupky BacuspeBuhy mro
caM IpoOHO CBE POKOBE 3a MPUIIPEMY pajia Koju Ou yIirao y 300pHUK O
-ETOBOM JIMKY | JIelTy. MI3BHI-aBaM ce 1 IITO HU JaHAC HUCAM MOTa0 JIMYHO
MIPUCYCTBOBATH 300T 3HATHO paHuje moTBpheHor yuenrha Ha Mel)yHapoHO]
KoH(epeHIjH y byuMmenTy, /e ToBOpUM MPBH, He 3aTO ITO caM ja Braman
[Terpos, Hero 3ato mTo cam npodecop [IpaBHor pakynrera YHUBEp3uTETa
y beorpany m 3aro mTo noma3uM 13 MOHOCUTE M O IPaBUX €BPOICKHX
Hapoya 1 1pxasa nomroane Cpouje. M3BumaBam ce mro je ToH Mo MoKa
Y TIpeTepaHo JIM4aH, IITo caM u3abpao Heke qorahaje, a H30CTalu Cy HEKH
JpYTH, MHOTO BayKHHjU. BakHMjU 32 00jeKTHBHO cariieaBambe HECIIOPHO
M3y3eTHOT norpuHoca npodecopa Mupka BacusbeBrnha 3a yHanpeheme
W pa3Boj Hauler (akynTeTa, YHUBEp3UTETa, MpaBHe Npodecuje u mpaBHe
HayKe, I1a ¥ HaIlleT IPyIITBA Y jeTHOM CIe()UIHO 3aXTEBHOM rmomentumu
CpIICKe MTpaBHE M HAIlMOHAJHE UCTOPH]E.

3HaTe, Kajla caM Ceo Ja HAIMIIeM OBaj TEKCT, MPUIPEMHUO CaM
030MJbaH MaTepujali, BHIIE MyOJMKaIMja U3IaTUX Kaja je mpodecop
BacuseeBuh Omo nexan, ykipyuyjyhu u meroBe Mzabpane becede. Jecam
HX KOHCYJTOBAO, aJld HUCaM Ha OCHOBY IHHX 0BO U Hanucao. OCI0oHNO cam
ce Ha OHO IITO CaM Ha ITOYETKY TeKCTa U3peKao, Ha crenuduiaH, TOHEeKIIe,
HeoOjallllbHB JIMIHU OTHOC KOjH CaM cadyyBao O MOjUX NPBUX (aKyITETCKUX
JlaHa Kao aCHCTEHT-TPHIIPABHUK /10 naHac kao Biaman [lerpoB, penoBHU
npodecop IlpaBHor dakynrera y beorpany, cynuja YcraBHOr cyna, 4iaH
Benenmjancke komucuje n Komucuje 3a n3panay HoBor ycraBa CpOuje y
Jiey o mpaBocyly. Y cTBapH, Taj OAHOC, MyH PECHEKTa U CHAKHUX EMOIIH]a,
MO/ ce J1a 00jaCHUTH jeTHOM HAIIIOM 3ajeTHUYKOM OCOOMHOM U OJTHOCOM
npema xxuBoty. [locnyxuhy ce, nnak, npoecopoBUM peunma U3 jeHOT 0]
YBOJHHX TEKCTOBA FHETOBHX ,,becena®: ,,(...)IponuiocT HUje BakHa, Oarl
Kao HU CaJalimbocT. [Iponuioct, jep HaM ykasyje ITa HUICMO Ypajuiii, a
caJammkOoCT mTa He Tpebda ma pagumo. OcTaje, nakie, OyayhHOCT Kojom
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Tpeba Ja ce mo3abaBumo™. Y TO UMe, Ha MHOTaja JbeTa Jparu rnpodecope
1 BEJIUKO xBaJja!

Pan je mpumiben 30.10.2022. rogune, a npuxsahen Ha cacranky Pemaxuuje 10.11.2022. ronuue.
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KOH®EPEHIINJA O VJIO3UM UICTAKHYTHUX
I[TPABHUKA V ITPABOCYIHUM CABETHUMA
(OAPXXAHA HA YHUBEP3UTETY V BEOI'PALY
— ITPABHOM QAKVIITETY 3. JYHA 2022.
'OAUHE) — [IPUKA3 KOHOEPEHIIMIE

Ha pedepennymy ompkanom 16. janyapa 2022. rogune rpahanu cy
MOTBPAMIIM yCBajambe AKTa o mpoMeHu Yctasa Pemybnuke Cpouje. JleBetor
(hebpyapa, HaponHa ckymmTHHa mporiaciwia je AKT 0 IpOMEHH ycTaBsa.
To je yjenno npBa npomena Ycrasa on 2006. JloneTo je aBamecer neBeT
YCTaBHUX aMaHJMaHa y jeny o mnpaBocyly. JloHomemem AmaHIMaHa
M3BpLICHE Cy 3HaYajHe MPOMEHE, a LIEHTPAIHO MUTabe je OMIIO jadyame
rapaHTHja He3aBUCHOCTH CYACTBA U YHAIpeheme IMoJIokaja Ty>KujamTsa. Y
BE3HM ca THM, Y jaBHOj paclpaBHu ce J0CTa JUCKyToBalo o Bucokom casety
cynctsa (y gasbem Tekcty: BCC) u BucokoM caBeTy TyXumamTsa (y TaJbeM
tekcty: BCT). LlenTpanHo nmuTtame je OMII0O OHO KOje Ce THUIAJIO0 cacTaBa
TUX CaBeTa U HAPOUUTO OJTHOCA CYACKHX U HECYICKUX YJIAHOBA. YCTaBHUM
amanamanoM XIII npensubeno je na BCC nMa jenanaect 4iaHoBa, 0J] KOjHX
IEeCT Cyaja Koje Onupajy cyamje, YeTUPH HUCTAaKHyTa TIpaBHUKA Koje Ompa
Haponna ckynmtruHa (0ZHOCHO METOYIaHa KOMUCH]a, aKo ce He MOCTUTHE
noTpedHa BehuHa) u npencenuuk BpxoBHor cyma. CimaHo je ypehen u
cacraB BCT-a — net jaBHUX Ty)X1J1ala Koje Oupajy jaBHU TY>KUOLIU, YETHPH
HCTaKHyTa MpaBHUKA Koje Oupa HapoaHa ckymmTrHa (0MHOCHO TIETOWIaHa
KOMHCHja, aKo ce He IIOCTUTHE oTpeOHa BehnHa), BpxoBHM jaBHM Ty XHall
U MUHHUCTAp HaJIJIC)KaH 3a mocioBe mpaBocyha. Kao mro je momenyro, y
JaBHOCTH Ce MPBEHCTBEHO BOAMIIA TUCKYCH]ja O CacTaBy OBHX TeJa, a TIOTOM
j€ joIm y BpeMe Tpajarma ITOCTYIIKA 3a TPOMEHY YcTaBa IT0CTaBIbEHO MTUTAHE

( AyTop je capanHuk y HacTaBH Ha IIpaBHOM (akynrery YHusepsurera y beorpany. Enexrponcka
anpeca aytopa: aleksandar.cvetkovic@ius.bg.ac.rs.
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3Hauerma NnojMa ucTakHyTH npaBHUK. AManamanuma XIII (koju ce omHOCH
Ha BCC) u XXV (xoju ce ogaocu Ha BCT) je mpensuljeHo na nctakHyTH
MIPaBHUK jecTe JIMIE KOje MMa HajMame IeCeT rofnHa UCKYCTBA y MPaBHO]
CTpPYIIH, KOje je TOCTOjHO (DyHKIIHje KOjy BPIIHU U KOje He MOXKe OUTH WiIaH
MoNUTHYKe cTpaHke. OBaKko MOCTAaBIbEHU YCIOBH Cy BPJIO OMIUTH, TE CE
OTBOPHJIO IUTAE BUXOBE AaJbE pa3paje.

YcTaBHMM 3aKOHOM 3a crpoBoleme AKTa O NMPOMEHH YcTaBa
Perryonmke CpOuje npeasuleno je na he ce 3akon o cyamjama, 3akoH O
ypehemy cynoBa, 3akoH O jaBHOM TY)KWJIALITBY, 3aKOH 0 Buicokom casety
cyactsa u 3axkoH o J{p>kaBHOM Behy TyXKnnana ycKIaanTi ca AMaHIMaHUMa
y POKY Ol TOIMHY JlaHa Off MoHoIIeHka AManaMana (wi. 2). Y Be3u ca Tuwm,
JeIHO Ofl KJbYUHHX IMTakha HAKOH JJOHOILIEHa AKTa O IPOMEHH YCTaBa jecte
MUTake KBAINTETA 3aKOHCKE pa3pajie YCTaBHUX pelleHha.

C o63upom Ha 1O na y Cpbuju mpencroju pedpopma npaBocyha xoja
nozipa3yMeBa ycKiIajuBame 3aKOHCKHUX Pellieha ca HOBOYCBOjEHHX JIBAJIECET
neBeT amannMaHa Ha YctaB Cpowuje on 2006, Caser EBpone n EBporicka
yHHja, a y3 noapiuky pymrea cyauja CpoOuje, 1aju ¢y CBOj JOTPUHOC TOM
mporiecy Kpo3 mpojexar ,,Ilonpmka pedopmu npaBocyha y Cpouju‘. Kao
JIeo TOT TIporpama, opraHu3oBana je ,,KondepeHuja o yno3u UCTaKHYTHX
MIpaBHMKA Y TIPaBOCYIHUM caBeTuMa™ (y najbeM Tekcty: Kondepeniuja) Ha
VYuauepsutery y beorpany — I[IpaBaom dakynrery y nerak, 3. jyna 2022.
TOJIUHE.

VY yBonHom aeny Kondepennuje, npucytauma cy ce ooparuiu Haqua
hyk, 3amenuna meda mucuje Casera Esporne y beorpany, lupk Jlopesr,
e monuTHYKE cekuuje aeneranuje EBporncke ynuje y Penyomumm Cpouju,
Crexana bjenorpmuh, npencennuna Jpymrsa cynuja Cpouje u mpod. ap
3opan Mupkosuh, nekan [Ipasaor ¢akyntera Yausep3urera y beorpany.

VY yBOAHMM HW3NaramUMa UCTAKHYTO je na je cneaehm HajOuTHUjN
3aJ1aTaKk y mpolecy jauama CyloBa U TyxuiamraBa y CpOuju, a HAaKOH
JOHOIIEHa YCTAaBHUX aMaHAMaHa, CTBAPame 3aKOHCKUX Pelleha Ha OCHOBY
ycraBHOr okBupa. Hajna hyk je Harmacuia ja je BaXKHO Jia Ce CBH aKTepu
MIpHJIpKaBajy npenopyka Benenujancke komucuje n KoncynrarusHor Beha
EBPOIICKUX CyHja, 10K je upk Jlopenir mpeacrasuo nosunuje Cpouje mpema
EBporickoj yHUju y KOHTEKCTY ycTaBHHX npomeHa. CHexkaHa bjemorpmuh
je YKpaTKo mpHCyTHe TOACETH/Ia Ha HajBayKHUja pellera NpenBuleHa
YCTaBHUM aMaHIMaHWMa, W3ABOJUBIIN TPH ,,0MTHE TadKe': rapaHIfje
CTaJIHOCTH, HAUMH U300pa Cyuja 1 Ty)KUJIala U cacTaB PaBOCYIHHUX CaBETa.
HanocneTky, nmpucytHe je mo3apasuo mpod. np 3opad Mupkosuh.

I'maBHa roBopuuia Ha KoHdepennuju ouna je Jacmuna Bacosuh,
npeaceaHna BpxoBHOT KacaloHOr cyaa u npeacenuuna Bucokor casera
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cyzncTBa. Y CBOM ToBOpY, cyauja Bacosuh je Takohe ckpeHyra naxmwy Ha
HEOITXOHOCT Je(pUHICakha KPUTEPH]jyMa 32 U300p NCTAKHYTHX ITPaBHUKA.
Omna je HaBena Ja HUje CIIOPHA YIIora HCTAKHYTUX [TPAaBHHUKA Y TPABOCYAHUM
caBeTHMa, Beh mTa je HiCTaKHYTH ITPaBHUK, OTHOCHO KOjUM KPUTEPHjyMHUMa
ce e(huHHMIIIE KaKo jeJHOT MPaBHUKA CMaTPaTH ,,ACTakHyTUM . L{eHTpanHa
TayKa HEeHOT M3JIarama Onia je Te3a 0 peJIaTHBHOCTH KaTeTOpHje HCTAaKHYTOT
npaBHuKa. Hanwme, He panu ce o jacHoMm mojmy, Beh he cBako, y 3aBHCHOCTH
OJ1 IEPCIEKTUBE M O KOHTEKCTA, JaT! Apyraduju oAroBop. VcrakHyTH
MPaBHUK j€ peJaTHBHA KaTeroprja u U3 APYror yriia — JbyAH U3 pa3iunauTHX
npodecuja he MOHYIUTH pa3IUIUTE OATOBOPE M CAMHUM THM JIpyraduje
JneHUHUCATH KpUTEPHjyMe.

HenTpamau neo Kondepennuje npepcrapibana je aHel TUCKyCHja.
Y okBHpY OBe AUCKYCHje, TOBOPHUIIM CY PACTIPABIHAIIH O OjMY UCTAKHYTOT
MPaBHUKA, AT HE CaMO Ha TEOPHUjCKOM HHUBOY, Beh Cy MOHY MM 1 KOHKpETHA
peliema y3 00usbe MpuMepa y yropeaHoj IMepCreKTHBH.

[IpBU TOBOPHUK y OKBUPY TTAHEN JUCKycHje 0uo je mpod. np Branan
[erpos, penosuu npodecop IlpasHor dakynrera y beorpany, cyauja
YcraBHor cyna Perryonuke Cpouje n wian Benenujancke komucuje. Y cBoM
U3Jlaramy, Ha MOYETKY je MCTAKao Jia MOCTOjU MHTEPECOBame, YaK U KOJI
Hajmiahux CTyJeHara, 3a pa3yMeBame 1ojMa ,, ICTAKHY TH ITPAaBHUK . Y3pOK
TOME Hajla3W y YMEHHUIIM Ja je Y MHUTalky BHIICIUMEH3UOHAIAH T0jaM
KOjH je ,,ioromaH‘ 3a aHanmsy. lIpod. IleTpoB je moaceTno ma xareropuja
WCTaKHYTOT IpaBHUKA HUje HOBA, T€ JIa CE Taj TEPMUH cpehe ynpaBo y camoM
Yeray on 2006, y nemy o u3dopy cyauja YeraBHor cyna. Unak, nuckycuja
MMOBOZIOM OBE TeME ITOCTala je TaKO paclnpoCcTpameHa TEK JOHOIICHEM
AMaH/IMaHa, a Kao jeaH Of pasjiora HaBeIEeHO je TO MITO paHHuje HUje
JIOBOJBHO ,,ca3pesia MPaBHO-TIOTUTUKOJIOIIKA CBECT  ITOBOJIOM OBOT IMUTAA.

VcTakHyTH IPaBHYK je BUIIEIMMEH3HOHAIHA KaTeropuja — OHa NMa
CBOJjY KYJITYDPOJIOIIKY, PaBHY, COLMOJIOIIKY, Ma B MPaBHO-(PUI030PCKY
nuMmensujy. Crtora je TEemKo MPenu3HO OJIPEIUTH IITa C€ IMOA THM
nonpaszymeBa. [lopex tora, BeHenujancka komucHja HemMa Hpenu3HE
cTaHzmap/ie y 0BoM n1oMeHy, Beh Buie cmepHuIle u cyrectije. Mmnak, 3Hauaj
MOJIOKaja UCTAKHYTHX PaBHUKA je MPero3HaT o1 Benenujancke kKomucuje
Y TO HAPOUYHTO y KOHTEKCTY OJJHOCA N3Mel)y CyACKMX U HECYICKHX WIAHOBA,
Tj. IocTH3ama OaaHca u3mely oBe JiBe kareropuje wianosa. [Ipod. [Terpos
j€ yKaszao Ha TpeH[| pefiepruHrCamka MPUPOJIE TTPABOCYTHOT CaBeTa, KOje He
Ou Tpebasio mocMarparu Kao Teslo CacTaBJbEHO OJ] CyAHja U Hecyauja, Beh
TeNOo sui generis KOje MOpa Jla HACTyIla jeIMHCTBEHO U Koje he BpeMeHoM
crehu TakBy pemnyrtanujy Kao ,,KOJIEKTUBUTET * 1a Hehe OMTH BaXKHO KOjU
4laH JOJIa31 U3 pesia Cyauja, a KOju He.
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O uCTakHYTHM MPaBHUALMMA TTOCTOj€ ABa MULIIbEHa — IPBO je Ja TO
MOpajy OMTHU ITPaBHUIM BUCOKE pelyTalHje, a APYro Aa Mopajy OUTH Yak u
Buine of tora. [Ipod. IleTpos je ynorpedro TepMHH paBHU apuUCTOKpaTa
ca JeMOKpaTcKuM ronrenaoM. Mmak, He MOTy ce 10 Kpaja ¥ HOTIIYHO
MIPEITU3HO YTBPIUTH jaCHU KPUTSPUjYMHU 32 N300p UCTAKHYTHX MTPaBHUKA.
OH je moJByKao /1a je ycTaBOTBOPAIL ,, TPAKUO 1a UCTAKHYTH MPAaBHUK OyJie
»paBHH cTanaapa’. Ko je ucrakHyTH nmpaBHHK, IpaBHa HOpMa HE MOXKE
710 Kpaja J1a oJjpe/iu, a IMpUHA KOja IIOCTOjH 32 AePpUHUCAbE KPUTEPHjyMa,
Tpebano Om ma ce Tymadu Kao oxapeheHu ,,MaHeBapcku mpocTop™ 3a
WCKa3MBambe BUXOBE HHINBHIYATHOCTH YHYTap KOJIEKTHBA.

V 3akspyuky, mpod. [leTpoB je moceOHO McTakao 3Hadaj MpaBHE
KYJType y Ipollecy MPaBHIIHOT Pa3Boja jeJHe PEaTUBHO HOBE MpaBHE
kareropuje. CBoje m3narame je 3aBpmuno nutupajyhu banuja Bykukuja
(Gianni Buquicchio): ,,Ako He paIuMO Ha pa3BHjamby MPAaBHE KyJAType He
Mory ce nmoctuhu pesynraru, 6e3 003upa Ha CaJipKHHY YCTaBHUX pelieha
¥ Ma KOJTUKO OHA CaBpIlleHa Omra™,

Hpyru roBopHUK 010 je mpod. np Mianen Bykdesuh, mpodecop
VYeraBHor npaBa Ha YHuBepsurtery Jlowa Iopuna. Y yBomHOM aeny
n3Jiarama, U3Heo je ojipehena 3anaxarma o CyJckoj BiacTu. Tako, Ouio koje
MHUTabE O CyIrjaMa Mopa IoveTH HaBol)ereM Hadesa He3aBUCHOCTH. Kibyd
TE HE3aBHCHOCTH JISKH Y IUTaby HaulHa n300pa cyanja. O MOMeHTa Kajia
Ce TO MUTame MOCTABIIIO, 1A 10 JaHAc, HaIrvIalleHa je yCTaBHA TUHAMHKA O
HaYMHY H300pa cyauja, a y Hamepu aa ce Oyzie Aeo ,,eBPOIICKOT IIpocTopa‘.
[Murame n30opa cy/mja HIje camMo MUTake BUXOBE He3aBUCHOCTH. Hanme, y
WHTEpecy je caMuX Cyluja 1a uX Oupajy HajeMUHEHTHH]jU TPaBHUIIH, 0K j&
3a rpahaHe BaXKHO /12 UM cyJe HajOoosbe cyauje. Crora, cacTaB IPaBOCYIHUX
caBeTa, Hamehe ce Kao jeTHO O Haj3HAYajHUjUX TUTamkAa.

Lentpamau neo nznarama mpod. Bykuesuha 610 je KOHIUIHUPAH TaKko
71a je Ha TOYETKY N3HEO /1Ba KJby4Ha H3a30Ba — IIPBH, IPEIUIOKHUTH PEIICHE
KOje ce ocllama Ha Mpernopyke BeHerujaHcke KOMUCH]E U JPYTH, KaKo Y
MOAYCTaBHO] paBHU NPEBUACTH TaKBa pelieka Koja ce Hehe ,,orpemmTn
0 ycraB. Y (opmysncamy TaKBUX PELICHA BAKHO j& MPATUTH MHUILbCHA
Benenujancke komucHje, am Tpeda UMaTh Ha yMy J1a KaJ1a je ped O CY/ICTBY,
oBo Teio Caseta EBpornie, kao u opranu EY HaBoze ctanaapie, a He Mojiele,
T€ 3aTO Tpeba MpaTUTH MPENOpPyKe, ajli HAYWH JIeJI0OBama je Ha CBAKO)]
MOjeJIMHAYHOj 3€MJBbU. 3aTO je y HACTaBKy FOBOPHHK HABEO pelllekha Koja
noctoje y Llpuoj 'opu y nornesy cactaBa npaBoCyTHUX CaBeTa U MOJIOKA]Y
HECY/ICKUX WIAHOBA Y FbHMa, a TIOTOM je U3HEO M HEeKe IPeJUIore U aHaIIN3e
Koju ce ojHoce Ha AMaHmane Ha YctaB CpOuje ox 2006 roauHe .

IIpe cBera, BehmnHa oz 2/3 koja je moTpeOHA 32 U300p MCTAKHYTHX
npaBauKa y CpOuju je HecriopHa. AJIi, TOBOPHHK HCTHYE JIa Pa3JIOMIIU UMajy
JpYTy AUMEH3H]y y TMOJUTHYKH TOJeJbeHUM APYIITBHMA U Y APYIITBHMA
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ca 4yecTHM M300pHMa 1 4YeCTHM ,,00jKoTuMa mapiaamenTa. Ctora je jenan
OJ] TIPEJUIOTa JIa NCTAaKHYTE MPaBHUKe OMpajy MpaBHUYKE aCOIH]jallije KaKo
Ou ce u30era CKyMITHHCKA ,,010ka1a’. Mako je ycraBHUM aMaHMaHUMa
npeasuleH nednokupajyhu mexanuzam, y Buny netowrane Komucuje, y Be3u
ca TUM ce MOT'Y jaBUTH JiBa pobiema. [IpBo, HHje criopaH penpe3eHTaTHBHU
kapaktep Komucuje nmajyhn y Buy 4iaHOBe, aji CIOPHO MOKEe OUTH TO IITO
ce y TIpakcu MoXKe paBuTH GakTH4Ka pazinka m3Mely onux wianoa BCC-a
n BCT-a koje je n3abpao mapiaMeHT U OHUX Koje je nzadbpana Komucuja.
Hpyru npobnem je Taj mTo pememe npema kojem Komucuja aenyje xao
,,J1e0oKupajyhu MmexaHm3am* Moxke JOBECTH JI0 TYOMTKa HHTEPECOBama J1a
ce y nmapnaMmeHTy nocturde 2/3 sehuna, umajyhu y Buay z1a ,,Bosba eTopHLe
HaJlOMeITaBa BoJby 2/3 mapnameHtapHe Behune .

[ITo ce TMYe KOHPEKTHUX MPEJIJIora 3a 3aKOHCKO ypeheme, Heke Koje
je npod. ByxueBuh HaBeo cy ofpikaBarme jaBHIX HHTEPB]jya ca KaHIUIaTuMa,
MOCTaBUTH 3aXTeB Jia Ce KaHAWAAT HUje ,,0rPEIIN0 Yy MPaBHO] CTPYLU HU
paBHO HU MopasTHO*. IToToM, 1a ce Kao HEKH O 3aXTeBa 3a H300p IMoCTaBe
yuemrhe Ha KOHrpecuma, ydemihe y CTpyYHAM OpraHu3aldjama, UCKyCTBO
y pamy y MpaBHUM KJIMHHUKaMa | CII.

[pod. np Tanacuje MapunkoBuh, npodecop YcTaBHOr mpaBa Ha
Yuusepsurery y beorpany — IlpaBHOoM (hakynTery, kao Tpehu roBopHUK,
OCBpHYO C€ Ha M3Jlaramka NPeTXOAHUX TOBOPHHKA. YKA3a0 je Ha pa3InduTo
3HaueH-€ CTaHIap/a NICTAaKHYTH MIPAaBHUK y CIy4ajy u30opa cynuja YCTaBHOT
Cyla M UCTaKHYTHX MpaBHUKA Kao 4YjaHOBa MpaBoCydHHX caBeTa. OH
UCTHYE J1a MICTAKHYTH IPaBHUK MOpa OWTH MO3HAT NMPABHUK, HE Y OJHOCY
Ha MOJIMTHYKY jaBHOCT y LIEJINHY, Beh y OIHOCY Ha CTPYYHY jaBHOCT — JaKJIe,
NpU3HATH NpaBHUK. HaBeo je 1a ce murame MCTaKHYTOT MPaBHUKA MOXKE
W CYNICTaHIMjalTHO YpEeIuTH, ayu aa he ce y CBOM u3jaramby OCBPHYTH Ha
IpoLeTypaiHa MUTamka.

[IpBEeHCTBEHO je MOJICETHO Ha ITPaBHY PUPOJLY IPABOCYIHUX CaBETa,
aJTM ¥ Ha BEUXOBY €BOJIYITH]Y, a TIOTOM je 00jaCHHO peliema n3 AMaHMaHa
Koja ce TM4y M300pa MCTAaKHYTHX MpaBHHUKA, UCTAKaBIIM Ja Mpolerypa
n300pa UMa JiBa Jiefia; IpUMapHH U CYTICUIHjapHH (koju ipod. MapuHkoBuh
BUAM Kao MepuTopHH). [lox mpumapHuM nozpasymeBa HaaneskHocT HaponHe
CKyMIITHHE, Harmamasajyhu na je 2/3 Behuny Temko nmoctuhu (ipy yemy
je yKazao M Ha MUILbeHe¢ BeHenmjancke KoMHCHje Y Be3u ca ydenrhem
OTIO3HWIIHje Y TpoIlecy U300pa), IOK APYTH O3HadyaBa Kao0 MEPHUTOPHH jep
he y npakcu oH 6utn uemihe npuMemuBan. Ctora ce npod. MapunkoBuh
HApOYUTO OCBPHYO Ha yiory nerowraHe Komucuje y u300opy HCTaKHYTHX
IIpaBHUKA.
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Kana je peu o npumapHom noctyniky, AManamanom XIII, omHOCHO
XXV je mpensuheno na HapogHa ckymmTrHa OMpa 4eTUPH WCTaKHYTa
IpaBHMKA O] 0CaM KaHJHJIaTa Koje MPeIokKHu HayieskHu o00p Hapoaxe
ckymuTuHe. He MoXke ce 3aKoHOM IpyroMe IOBEPHUTH IIPABO Mpe/Iararma, i
npod. MapunkoBuh rcTHYE 1 ce 3aKOHOM MOXKE IPEABUICTH Ja CE TPaKU
nprdaBIbame 00PA3ITOKEHNX MUIIUBEHa Ofipel)eHIX HHCTUTYIHja. MehyTum,
y CYNCHIUjepHOM MOCTYIIKY, aMaHIMaHUMa je MpeaBuleHo aa ,,metousaana
KOMHcHja Ompa mpeocTane wiaHnoBe CaBeta u3Mel)y CBUX KaHIUAaTa KOjU
HCIymaBajy yciaose™, Jlakie, y ToM ciiy4ajy Huje npenBul)eHo J1a Ha IS HH
on6op Hapoane ckymmtrHe nmpeuiaxke KaHIUAATE, T€ CE Y TOj CUTYyalluju
3aKOHOM MOXKE MPEIBUICTH MpeIarame ofl CTpaHe Apyrux akrepa. Jaxie,
y TIPEUMapHOM IIOCTYIIKY C€ MOXKE TPaKUTH 00pPA3I0KEHO MUIBEHE, a Y
CYICHI]epHOM 00pa3ioKeHH peyior. Y nomieay cacrasa CaBera, M TO y
OHOM JIeJTy KOjH YHHE ,,JJANYKH WIaHOBH ‘, TIpod. MapuHkoBuh je moHyano
nBe antepHatuse. [IpBa nogpasymeBa ciezehu cactas: jeaH jaBHU TyKHJIall
13 TYKIJIAIITBA PEMyOIUYKOT paHTa, OMI0 aKTHBHH, OWIIO TIEH3HOHNCAHH,
pu 4eMy 00pa3iioKeHO MUILJbEHe/00pa3ioKkeHH mpeaior naje Bucoku
CaBeT TYXXHJAIITBA; APYT'H WiIaH U3 peda aJBoOKaTa, y3 00pa3iokeHO
MHUILJbEHE/00pa3IoKeHn IPeIor ABOKAaTCKE KOMOpE; IpeocTaa aBa
4naHa cy pefoBHH nmpogecopu ca [Ipasanx dakynrera y Permryonumm CpOujum,
AKTUBHU WM TICH3UOHUCAHU, Ha 00Pa3JIOKEHO MHUIIIbEHE/00pa3IIOKEeHU
nipeutor cenuuIle nekana [Ipasanx dakynrera. /[pyra antepHarusa kojy je
nonynuo npod. MapunkoBrh nozgpasyMeBa 3aKOHCKO pellerhe peMa KojeM
Cy CBa YETHPH WIaHA U3 peJa peoBHUX npodecopa, IpH 4eMy 00pa3iokeHo
MUILJbEHHE, OAHOCHO 00pa3IoKeHH MPEAJIOT MMOTHYE Of CEIHUIIE AeKaHa
[IpaBHux dakynrera y Penyomumm Cpouju.

Ha kpajy u3narama, TOBOPHHUK je CTaBUO JIBE cyrectuje. BaxHo
je TpenBuaeTH poKoBe Koju he ce momroBard, 1a Ou opraHu aaeKBaTHO
BPILWIM CBOj MOCA0. Y BE3W ca TUM HAaBOAW M MOTYNHOCT Jla c€ 3aKOHOM
MPOIIMPH HA/UIEKHOCT YCTaBHOT Cy/Aa Jia OH HaJAIVIeAa IOIITOBAmE THX
pokoBa. KonauHo, Ba)xHO je 1a ipoliec u3pajie 3akoHa Oy/ie TpaHCIIapeHTaH,
a OJ1 BEJIMKOT 3Hadaja je u npaheme paga pamHe rpyre.

bypo Ceca, mpeacennuk EBponckor ynpyxkema cyauja u
excriept CaBeta EBporne je m3marame OTIIOUeO IMOTjieIoM Ha MUIIbEHha
KoncynraruBHor Beha eBpOICKHX CyIuja U Ha HaYMH (DyKHIMOHUCAHA
MIPaBOCYTHHX CaBeTa y IeNHA. Tako, NCTakao je 1a ou Tpedaro mpoOMeHUTH
MepIEIINjy Kaja je ped O OJJHOCY CYIUjCKUX U HECYIUjCKUX YIaHOBA.
Vka3ao je Ha MPUCTYyTaH MHT Ja Cy HECYIHjCKU WIAHOBH HEONXOIHH Kao
M3BECHa BpPCTa MPOTHBTEXKE CYIUjCKUM YJIaHOBHMA 3a Koje ce Bepyje Jia
MMajy UCTE CTaBOBE y OKBHUpPY caBera. [I[pyru MUT je 1a Cy M HECYICKH
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JIeTIOBH ,,3BaH TOJIUTHKE, jep Ce TOKa3aio Ja Cy ¥ OHU YeCTO y BE3H ca
MOJIUTUKOM .

Ceca je yka3zao Ha To Ja ce y EBponu Boau 1Mpoka JUCKycHja O
yno3u CaBera, a Jia je jemaH o aprymMeHara Ouo j1a Ou MUIBEHmE Opoj
10 KoncynraruBHor Beha eBporckux cyauja Tpedasio IOMYHUTH, jep ce
y MY YOIIIITe HEe TOBOPH O OJTOBOPHOCTH, a JIOMyHA je HEONXOIHa U Y
Jeny 0 HauuHy u300pa 4iIaHOBa MMPABOCYJHMX caBeTa. Tako ce JOILIOo A0
yCBajama HOBOT MUIIUbEHa Opoj 24, Koje Mpe/IcTaBba CBOjEBPCHY JIOITYHY
Y HACTaBaK MUIILbewa 0poj 10. YV Be3u ca HauMHOM U300pa, OH je yKa3ao
Ha ofjpelyeHe cTaHap/e — WIAaHCTBO Y CaBETY IO CIIY»KOEHO] Ty KHOCTH HHje
MPUXBATIFUBO, TIPEICEAHUK Mopa OUTH OupaH U3 peaa cyauja u Behuny
YJIaHOBA MOPajy YHHHUTHU cynvje (Y3 MaKCHMaHH IDTypann3aM — TOITHH,
peruonaninun). HaBeo je u aa je nmpenopyka jJa ce y paj yKJbyde HEeCyICKH
YIaHOBH, aJI¥ J]a MX He OMpa mapiIaMeHT, a aKko je TO CIIy4aj Ja Tajga Tpeda
MpeaBuAeTH KBaduQuKoBaHy Behuny u ,,1e0mokupajyhu® mexanuszam y
CIIy4ajy MocTojama OIoKaze.

VY apyrom neiny, Ceca je ToBOpHO 0 UCKYCTBY XpBarcke Kajia je ped o
MPABOCYTHHM CAaBETUMA, TE O TTOJIOKAjy HECYH]CKUX WIAHOBA Y TOM TelLy,
a Ha Kpajy je CKpeHYyo MaXKby Ha MCKYCTBA O ,,yKJbYUHBamby MOJUTUKE Y
pan caBeTa®.

[Tocnenmwy TOBOPHUK y OKBHUPY IMaHed Juckycuje ouo je [epxapy
Pajcuep, mouacHu npencenHuk CBETCKOT yApYyXKema Cyauja U eKCIepT
Cagera EBpomne. OH je Ha MOYeTKy H3HEO CTATUCTUYKE MOAATKE O CacTaBy
MpaBOCYAHMX caBeTa y EBponm y momreny omHoca Opoja CyACKHX H
HECY/ICKHX YJaHOBa Jia O 1M0Ka3ao Ja je MpucyTaH TpeH 1 nosehama Opoja
caBeTa y KojuMa ce Hajaze Hecyncku wianoBu. OcBphyhu ce Ha pemema
ycraBHuX amaHaMmaHa y CpOuju, PajcHep je cBoje M3iarame o Mojioxkajy
MCTAaKHYTHUX NPAaBHUKA OTIIOYEO MCTHLAFEM YHEGEHHIIE Ja T0jeIMHAYHH
KPUTEPHjyMH TMOIYT Npeasulama oapel)eHor ncKycTBa y IpaBHOj CTPYLH
HHCY ,,cpue npoodnema“. Kpurepujymu 3a u36op tpebdano Ou na Oymy
MOCTaBJLEHHU TAKO A2 CE MO HCTAKHYTHM IIPABHUKOM TOpa3yMeBa OHO JIHLIE
KOje MOXe HajOoJhe J]a MCIYHHU MOBEpeHe 3a/1aTKe, TIPH 4eMy j€ OCHOBHHU
3aJarak 3allTHTa He3aBUCHOCTH Cy/ACcTBa. [10ITo ce TakaB ycIoB HE MOXKeE
JEIHOCTaBHO OIIEHUTH, Hera Ou Tpedao npedopmynucaTs u neuHucaT
ra Taxko Ja 3a MCTaKHYTOT IPaBHHKA MOXKE OUTH OMpaHO OHO JIHMIE O]
KOjer ce OueKyje Jla HCIyHH ITOCTaBJbeHe 3a1arke. Panu moctuzama myHe
TPAHCIIAPEHTHOCTH U paau e(UKACHOT JeJIoBarba MPaBOCYAHNUX CaBeTa,
BaYXHO j€ J1a Y TOM TIPOIIECY YUECTBYj€ U OTIO3UIIH]a.

PajcHep je yka3ao Ha pelaTMBHOCT IOjMa, ajidi U PEIATUBHOCT
MOCTaBJbEHHUX KPUTEPHUjyMa TAKO IITO j€ HaBEO YIIOPEAHA PellIeha IPHCYTHA
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y Hanckoj, Pymynuju, Ykpajuau, AnOanuju, mpu 4eMy je UCTOBPEMEHO
WCTaKao 1a ,,TpaHCIUIaHTaNrja" peliemna Hije Moryha jep cBako 1ojenHagHO
peliene 3aBUCH OJ1 ITpaBHe KynType. Ha kpajy, u3Heo je 3akibyuke ja 0e3
003mpa Ha TO Ja JM Cy WIAHOBHU IPABOCYIHUX CaBeTa CyAWje WiIN He, OHH
Mopajy OuTH OMpaHu Ha OCHOBY CBOjHX CIIOCOOHOCTH, UCKYCTBA, KYITYPE,
OITHOCHO ocehaja 3a HE3aBHCHOCT, a CBE TO Ca IMJhEM Ja HajIIupa jaBHOCT
CTEKHE TIOBEPEHE Y paJl TAKBUX TeJa.

Hakon manen auckycuje Bol)eHa je BpIo cazpikajHa pacrpana, IIpu
4yeMy Cy MaX<iby MPHUBYKIIA [Ba NUTama. [IpBo, HCTakHYT je 3Ha4aj y4yeniha
JaBHOCTH y TIOCTYIIKY M300pa NCTaKHYTHX NPaBHUKA, a Y BE3U Ca TUM Cy
M3HOIICHH MPEJJIO3N KaKO CE Taj IUJb MOXe Haj0oJbe ocTBapuTu. Tako,
jenaH of mpeIora je Ovo Ja ce CHUMajy pa3rOBOPH ca KaHAWIATUMA, a 1a ce
IOTOM jaBHO 00jaBe. [Ipyro nuTame je OUII0 OHO KOje Ce OJJHOCH Ha CaJIPiKaj
mpaBHe KynType y CpOuju 1 kako 61 y OIHOCY Ha TO Tpedasio ypeIuTH HauuH
n300pa NCTaKHYTUX NpaBHUKA. Mora Cy ce yOuuTH JBa CTaBa — jefaH,
KOjH je Ha CTAaHOBHUINITY Jla He OM Tpedaso neTasbHO mpeasubaTu OpojHe
yCIIoBe 3a U300p UCTaKHYTHX NpaBHHUKA, Beh CXBAaTUTH Ty KaTeropujy Kao
MIpaBHU CTaHIAP[ KOju he ce y mpakcu pa3BHjaTH; U IPYTH, IpeMa KojeM
yIPaBo MpaBHA KYJITypa HaJlaxe JeTaJbHO ypeheme kputepujyma 3a u3dop
n ypeheme nmocrymnka n300pa HCTaKHYTHX MTpaBHUKA. Ha kpajy, Tpedano ou
uctahu na je Kondepennuja nokasana ja je mojamM UCTaKHYTOT MPaBHUKA
BPJIO HIMPOK U JIa TOCTOj€ BPJIO Pa3INyiTa MUIIUBEHA O OBOM ITUTamy. Mnak,
HCTOBPEMEHO, OHA je MoKa3aja 3Hauaj JUCKYCHje O OBAaKBUM MHTAmHHMA,
jep je ,,oTBopmia‘“ OpojHEe HOBE MEPCIEKTHBE O jeTHOj TEMHU KOja M3a3HBa
BEJIMKO MHTEPECOBALE M KOja je HECYMIHHBO BPJIO 3HAaUajHa, MMajyhu y BUIY
J7la cacTaB MPABOCYAHUX CaBETa M HAUMH HUXOBOT Pajia 3HAYajHO yTHYE Ha
MOJIOXKAj M YJIOTY Cy/IOBa U TY)KHJIAIITaBA.

Pan je mpumiben 11.07.2022. ronune, a npuxsahen Ha cactanky Penakiuje 10.11.2022. roxune.
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[TPUJIOT" HAJCTAPUIMM ITPOITMCHMA
JAYBPOBHUKA O JUITJIOMAILIAIN™

I

VY rteopuju melyHapogHor mpaBa u Mmehy mucumma XucTtopuje
JUIUIOMANHje TMOCTOje Pa3IMunuTa MHUIJBEHA O MOCTAaHKY MOJEpHE
nuniaomanuje yomhe. JenHuma je, Ha mpuMep, (QpaHIyCKH Kpasb
Jlyj XI xonmem XV CT. OCHMBa4 MOJIEPHOT CHCTEMa JUTLIOMATCKHUX
MpeICTaBHUILTABA y WUHO3eMCTBY (Flassan); npyrH, OomeT, NPUIUCY]Y
yJI0TY OCHHMBa4a JUILIOMAIIH]j€ Kao OmheeBpOIICKOT HHCTUTYTA (hPaHILyCKOM
kpawy Opawu | (Charriere). Jenun (Cibrario) oznauyjy XV croseehe xao
BpEMEHCKO pa3nolibe, y KojeM ce y Melyap:kaBHUM OJHOCHMA jaBIbajy
OJIpraHU3alMOHN OOJNMIM MOJEepHE JUIIIoMaruje (CTaliHa, YKOpHjemheHa,
pesuanpajyha auruiomarcka MpeIcTaBHUIITBA 33 PA3iIuKy OJ PaHHjUX,
HCKJbYUMBO MPUBPEMEHUX AMIUIOMATCKUX MHCHja, KOje, MIaK, HHUCY
MIOTITYHO HITYE3JIe HU J0 aHac); ApyTH cy 3a X VI crossehe u jomr kacHmje
(Reumont, Ranke, Garden). Hecnora je jou u Beha oko nurama nocraHka
MOJIepHe TUTUIOMaItje. JeqHruMa ¢y omyHoMONeHHITN PUMCKUX TIPOBHUHITH]a
u caBe3HuKa Puma, koju cy uennhe nysbe BpemeHa 6opasuin y Pumy, mpereue
MOJIEpHUX JTUIIIOMATCKUX IpeAcTaBHummTaBa (Gentilis); Apyru ux Ha3upy y
CTaJIHUM IpeJcTaBHUIIIMAa PUMCKe KypHje v IojeJUHIX LPKBEHHUX MTPBaKa Ha
OM3aHTCKOM JIBOPY, TO3HATUX Yy XUCTOPH)H TIOJI UMEHOM ,,responsales wmm
wapocrisiarii (Luxardo); rpehrMa cy To KOH3yIu U3 KacHOT Cpe/imher BijeKa
(Leroy, Thomas v mpyTH); 4€TBPTH TyMaye M0jaBy CTATHUX JUTIIIOMATCKHIX
npeacTaBHUIITABa IMOCTCIICHUM, ayTOMAaTCKUM U, 3allpaBo, HerI/IMj C€THUM
TMIPHjeJIa30M | pepaIITameM TUTUIOMATCKAX MUCH]a ad hoc 'y HOBe 00nKke
MehyaprkaBHoOr caoOpahaja: cTaiHa AUILIOMATCKA MPEICTaBHUINITBA.

MehyTtum, y jenHome Biiaaa Mel)y \rMa MOTIyHa jeqHoxyrHOCT. CBr
ce ciaxy y ToMme ja je Mtanuja konujeBka MoJiepHe TUIIOMAalje YOIIITe

Ipod. np bornan Kpusman (Bapaxaun, 1913 — 3arpe6, 1994).
Pan je u3BOpHO 00jaBJbeH y ApXUBY 3a IIpaBHE M APYyLITBeHe Hayke, Op. 4/1955, kw. XI HOBOT
(Tpeher) xoia, ctp. 388-399.
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u 11a je Beneuuja, Ha 4eny rpaJcKux pemyOnrka u ap>kaBuiia ATICHHHCKOT
[Tonmyoroka, HajBUIIIE TPHUOHU]jeNa pa3MjepHO Op30j oOje HOBOT 00IHKa
OZIpKaBama TUIIIOMAaTCKor goaupa namely nsoposa u apxkaa y XVIu XVII
ctoseehy. CBH joj ce Oe3 pasznuKe AMBE U HATIAIIYjy /1a je OHA IIPBa, TaJeKo
HCTIpeNl CBUX OCTaJMX JprkaBa U ApykaBuia y EBpornu — (He cnomumyhn
MIPUTOM, JAKaKo, TUILIOManHujy Hamer J[yOpoBHHMKa M Hall €eBEHTYalTHH
JONIPUHOC HA TOM TI0JbY) — MpOMKcaia HU3 MPaBHUX MPOIUca O ypehemy
TUTIIOMAaTCKe ciyxk0e, o n30opy ambacazopa, O Ty)KHOCTHMA U TIpaBUMa
JUIIOMATCKHUX TPeICTaBHUKA, IBUXOBY paay U OpraHu3aluju MHCH]a, O
mudpu U T3B. ,,3aBPIIHAM H3BEIITAjUMA™ O pe3yITaTuMa MHCH]E, Koje
OM TUIIIOMATCKU MpeACTaBHULM peryonuke cB. Mapka ynranu y Cenary
y mpucyTHOCTH Inyxknaa (,,relazioni degli ambasciatori veneti*), ka0 U 0
JIpyroM. Y TOME HHUje XTjela 3a ’bUMa 3a0CTaTh HU COBjeTCKa ,, XUCTOPH]ja
TUTUIOManije y penakuuju akai. [loremkuHa, Koja je o ToMe npernpuyana
OHO 1TO je Beh oaBHa Owita mpuxBaruiIa JuTeparypa Ha 3amnajy.
[To3naru nucan melyHapoaHor mpasa, Ernest Nys, TOCBETHO j& TOM
MUTaky LeNy pacrnpaBy' Uy Wb0j npuka3ao OpojHe npormuce Benenuje o
ypehemy muruiomarcke ciayxbe. Nys y B0j, y MTOUETKY, IIpUKazyje ornhy
XHCTOPH]CKY cuTyarujy Ha npary XV crojbeha: @panirycka, lllnamorncka u
Enrnecka croje ojauane, 0K apaBe U ApkaBulle Mranmje He pencTaBibajy
(akrop npBor pena. To je pa3noOsbe, MUIIEC OH, JMHACTUYKO; JUHACTHjE
(y mpBom peny Jlyj XI u @epaunana Karonwuku) HacToje ma ypene u
opraHu3upajy Ap:kaBy. Mehy ¢akropuma Koju Cy IOBEIU JI0 U3MjeHE
cTpykrype EBpome Tor BpemeHa Nys HaBOAHM W IUILIOMAnujy. Hberu
novyenn narupajy u3 XIII crosbeha; y moueTky mocrojana cy mociaHcTBa
(MECHje) KpaTKOT BHjeKa M MPOJa3HOT KapakTepa, HO yOp30 Cy ce craiu
olpTaBaTu 00pucH HOBE uBpIihe U cTamHuje opranusanuje. JJurmiomMarcku
MPEeICTaBHUK OOpaBH HA CTPAHOM JIBOPY CBE yJb€; OH HE HAITyIITa MjECTO
y MIHO3EMCTBY 3a BpHjeMe Tpajama MHCH]e, 0K Ce Ha Kpajy jaBjbajy cTaiHa
MIPeICTaBHUINITBA, KOja ITOCITYjy U OHJIa, KaJ imeda Mucuje Hema. Ha mux ce,
3aTUM, HaJIOBE3Yje OpraHu3alja CpeJUIIHer MUHICTApCTBA: MUHUCTAPCTBA
BamCKHX IMOcioBa. TanujaHcke cy rpajcke Ap)KaBulle, MUMIe nabe Nys,
Jane mpuMjep, a HapouUTY MaXiby 3aCIyKyje OpraHu3anyja TUIioManyje
Benemnmje, jep je oHa penoBuTo PyHKIIMOHHUpAIA y 100a KaJI Taj HHCTPYMEHT
3a oAp)kaBame noaupa uzmely apkasa y octanoj EBponu jour Huje 61o
(dhopmupan. Beh y XIII croseehy Hamazumo npormce Benenwje o ypehemy
1 QYHKIMOHUpamY AuTioMarcke ciyxoe. Jlekper Benukor Bujeha u3 1236.
ro. 3a0pamyje npefcraBaunrMa Bernernuje y Pumy na 6mimo xome npudase
HEKY 4acT WM MOBJIACTHUILY 03 MPETXOHOT MaJiora aykaa u Masor Bujeha;

! M. Ernest Nys, ,,Les Commencements de la Diplomatie et le Droit d’ Ambassade Jusqu’a Groutius®,

Revue de droit international, Bruxelles 1883-1884, vol. XV, XVI.
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1268. rox. Bujehe 3a0pamyje nmpeacTaBHUIMMA Y HHO3EMCTBY Aa 3aJipiKe
JlapoBe TPUMJbEHE TOKOM MHCHjE, TOK UM JIPyTH JIEKpEeT MPOoIucyje 1a
MOpajy IoJiaraTi MpHcery npuje ojuacka; 1288. rox. mpomnucaHa uMm je
oOaBesa fa 15 maHa 1o MOBpPaTKy ¢ MUCH]€ TIOTHECY ,,3aBPIITHU N3BEITaj ", a
Taj ce mponwuc noHosuo 1296, 1425. u 1533. rogune. Tako je Benuko Bujehe
Benenuje y — Bpujeme (Nys opnje uutupa Gacharda) Kaj je aAMAHUCTpAIH]ja
roToBo cByaa y EBponu Ouna npemnyitena 30piuy 1 aHapXHjH, 8 MOITUTHYKA
ce 3HAHOCT Hajla3Wwia y MOBOjUMAa — TOYHHUM IPOMUCHMA IPOIHCAIIO
Iy’)KHOCTH OHHX Koje Ou PemyOnika Oupana fia je mpeAcTaBibajy Ha CTpaHiM
nmeoposuma. Y XIII crospehy, HacTaBsba Nys, TpH WM YETHPHU Mjecera 3a
Mucujy Ouio je mHoro; y XV cT. HujenaH ambacazopu CUrHopuje Huje
MOTa0 OCTaTH y MUCHjH IyJbe O ABHje, a KoHieM X VI cT. on Tpu roquHe.
N360p ce Bpumo y Cenary BehnHoM miiacoBa, a u3aOpaHu je MpeiCTaBHUK
MOpao y poky o 14 mjecenn ormyToBaTu y MucHjy. Mcmpsa cy momry
oTIpeManu Kypupuma, a kacauje (og XVI cT. jasbe) 0OMYHOM MOIITOM.
Jurmomarcku cy pezcTaBHAIE Berenuje HacTojany venrhe a ce ociio0oze
mucwuje. 30or Tora je CurHopuja O6uina npucuibeHa Ja MONUCyje Ka3Hy 3a
ciry4aj 1a u3abpanu ogouje mohwm. ['ox. 1271. kas3Ha je uznocuna 20 connu;
u3 rox. 1286. narupa mpomnuc na camo 0oJiecT MOXKE OINpaBIaTH ako ce
n3a0paHu He 0a30Be MO3WBY; U3 roa. 1360. oHaj KOju MPOMHUCYyje a CBU
n3abpaHu y MHUCH]y, aKo O0Hjy Ja OTIYTY]y, a IPUXBATHIIN Cy U300p, HE
MOTY 3a TOIMHY JIaHa IPUMHTH HUKAaKBY jaBHY CITy’KOy HH y)KHBaTH HEKy
nosnactuity. Jlekper uz ron. 1572, koju ce ogHocu Ha ambacany Curtopuje
y HInamockoj, mpomnucyje Aa HOBOM3aOpaHu Mopa MPUXBATUTH MUCH]Y Y
POKy OZ 0OcaM JiaHa, a YKOJIHMKO Beh BpIIM HEKy ApYry ciy:k0y, Y POKY OI
Mjecerl 1aHa; oTiyToBart he 3a mect Mjeceny, 1ok he miatutu 1.000 3marHmx
JyKaTa KazHe y cIy4ajy ako 3aKaCHU M3 HEOINPaBJaHuX pasiiora.

Harmm e, on yTjeriajem omher oqymieBsbema 3a Taj, onhernpusHaTti
norpuHoc BeHelnje Ha TOM 1MOJbY, HUCY XTjeiu uhu y packopak. Musera
Hogakosuh Ha mpumMjep, TBpau ciujenehe: ,,YcraHoBa cTaTHIX OCTAHCTABa,
CTallHa OpraHu3alrja JUIIOMaTCKe CITyKOe, jaBiba ce TeK y 15. BeKy, U TO
Mnemauxkoj penyonuyu (noguprao b.K.); omatne je npuxparajy @panirycka,
HInanuja, a y ceBepHUM €BPOIICKUM JIp’KaBaMa je yBeleHa TeK y 17. Beky.
Tex on Tama, ox Bectdanckor xonrpeca (1648) Ha majbe MOITIO ce, Takie,
TOBOPHUTH O CTAJHUM JWUIIJIOMAaTCKUM OAHOCHMAa M TEK Of Taja Cy ce
MOIJIa YTBPAMUTH TPAaBUIIA IO KOjuMa he ce CTaJHM OXHOCH PEeryjHcaTé u
ofpyKaBaTh.?

Hp Mupko Kucosen, y kwu3u ,,JIUNI0MaTcku OpeAacTaBHULIA
(beorpan, 1939), nuie oBo: ,,Joil y BpeMe KPCTaIlIKUX paToBa MojaBibyjy

Munera HoBakoBuh, Ocrosu mehynapoonoe jasnoe npasa, 1, beorpan, 1936. ctp. 2.
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ce MieTauyku KoH3ynau (amynn) y Jlesanty. Y XIII Bexy mocroju Beh
opeanusosana miemavka ouniomamcka ciaycoa (mommprao b.K.),
perynrcaHa HapoOuUTUM ypeadama 1 npaBHIHALMA.

To ce MunUBEHE 3apXKaJIO0 KOJ HAC Y JINTEpAaTypu CBE IO AaHAC.
MehyTuMm, HUTKO Ce HHj€ a0 Ha CUCTEMAaTCKO MPOYyYaBamke OpraHU3aIlnje
muruioMantyje Hamer JlyOpoBHHKA W HUTKO HUj€ XTHO TTOCTaBUTH NTUTAKE:
Huje nu Bnagajyha kmaca JlyOpoBHuka — monyt oHe y Beneuwju u
JOPYTUM TPaJCKUM PeryOiarKaMa Cpelmer BUjeKa — JOHOCHIIA MIPOIHCE O
auruioManuju I'paga, o \BeroBuM mokimcapuma’ Ha CTpaHUM JBOPOBUMA,
0 BbUXOBOM H300pY, IyKHOCTHMA, pary, UTA.

Y oBom hy wiaHKy mokymatu fa 6e3 MKakBe PEeTeH3Hje Ha MOTITYHOCT
HaHWKEM HeKe O] HajCTapHjHuX yOpOBauKHX MPOIHCA O JUTIIIOMAIIH]H, 1a
TaKo yKa)kKeM Ha mpwiior Haier JIlyOpoBHHKa Ha TOM MOJbY.

II

Beh najcrapuju nucanu npaBuu npomnucu JlyOpoBHUKa, KOje caapike
IyOpOBadKy CTaTyT U3 Tof. 1272, cioMumby nyOpoBadKe H3aclaHuKe. Y
Kibu3u 1ectoj (rmasa 19) craryra® mpomnucyje ce cnujenche: ako nzabpan y
MHUCH]jy of0uje na nohe Ha myT, Tuiatrhe 25 mepriepa 3a Ka3Hy; ako JI0Kaxe
Jla HUje y CTamy Ja Mpey3Me MUCH]Y, Taja He Iutaha HUINTA; ako JOKaKe
Jla je OTIyTOBAO MpHje HEero ITo je Ono n3adpaH, WK J1a Cy My OTaI| WA
MartH, Opat, cectpa win khu Temko 00JICCHU, WITH J1a Ce IPUIpeMa Jia 00aBu
BjeHuame Khepu niu crHa y f00a Kajx 0u Tpebaso Ja ce Hala3u y MUCHjH
3a K0jy je nzabpan, Hehe Outn mykaH Aa mohe y MHCHjy HUTHU J1a TJIaTH
HEKy Ka3Hy. Y ocMoj KibH3H (171aBa 48)” TOBOpH ce 0 OpOjJHUM CITydajeBHMa
HETMOLITOBakha NPUMIbEHUX HHCTPYKIH]ja, Kao ¥ Ka3HaMa 3a OHe KOjU OU Tako
noctymti. CTaTyT IpoITUCyje a OHaj MOKJIHCAp KOjU IIPEKOPaIH MPUMIbEHY
WHCTPYKIH]Y ¥ IIOCTYIH IPOTUBHO WIIH, TIAK MPOIYCTH YYUHHUTH HapeheHo,
a n3 Tora HacTane 3a OmhuHy mTeTa, Mopa IUTaTUTH TI00y: OH Tyou Tahy

3 Mupxo Kucoseu, Juniomamcku npeocmasuuyu, beorpan, 1939, ctp. 7.
4 Pujeu ,,mokimrcap® momasu, H3riieaa, o1 rpuke pujed ,.anokpucapuoc’. To cy Oumu npeacTaBHALI
rare Ha JIBopy OM3aHTCKOI Ifapa cBe 10 packosia. Bunu: Koncraurun Jupeuek, Mcmopuja Cpoa,
111, Beorpaz, 1923, ctp. 33 u I'muropuje [epruuh, Janawmwe ouniomamcko u KOHCYIapHO npago,
I, beorpan, 1898, ctp. 110, Ousb. 1.

3 Buu nasse o Tome Moj wianak “Dubrovacki propisi o uredenju diplomatsko-konzularne sluzbe u
XIV i SV stolje¢u” (Dubrovacki festival, 1950, Zagreb, 1959, str. 69-72) u npuor ,,Dubrovacki
propisi o konzulima iz XIV stolje¢a (Historijski zbornik, knjiga 1V, Zagreb, 1951, str. 141-
149). Heke onhenunTe nogarke 0 opraHusalyju 1yOpoBavke TUILIOMALMje caapku Moj pan: ,,0
dubrovackoj diplomaciji, Zagreb, 1951. str. 131-132.

Liber statutorum civitatis Ragusii, Monumenta historico-juridica Slavorum meridionalium, Zagreb,
1904, ctp. 131-132.

Hcro gjeno, ctp. 192.
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nokucapa u HajiokHahyje OnhuHu yurseHy mreTy. AKO He HacTaHe [ITeTa,
a TIOKJTICAp MOCTYIH IPOTUB YITyTa WU Ta TIPEKPIIH, Ap>KaBHU he Ty)nman
1o HaJjory KHe3a TyxuTu Bujehy ymosbenux (Cenary);® u3 Bujeha he, y
CKJTafly C IPOTMCHMa OUTH UCKJbYYEH OHAj IIPOTHB KOjer Ou Ouiia MOIUTHYTa
npujaea, 3ajeHo ¢ pohammuma, a Bujehe he ymosbeHUX pacnpaBuTu u
IJIACOBATH J1a JIH je MOKJINCap MPEKPIIHO NPUMIbEHY HHCTPYKIHN]Y HIIH HE.
Axo kHe3 1 BehnHa y Bujehy ymosseHHX ofityye Ja je mokimcap NpeKpIio
WHCTPYKITHjY, TPEIMET JI0JIa3W Ha pjemaBame npes Bennko Bujehe n oHO
— MCKJbYYMBIIH, Ka0 LITO j€ MPOIHUC, MOKJIKNCcapa U mberose pohake u3
UCKycHje y Bujelly — KOHa9HO pacIipaBjba M IJ1aca O BETUYWHU Ka3He. Y
HCTOj ce KibK3H (T1aBa 85)° roBopu 0 moknucapckoj miahu u oapelyje na ce
moxHcapy iaha He MOXe 3aIUTHjeHUTH Ha 3aXTjeB HeTOBUX Bje€POBHHKA
panu Hamiate HeKorT JIyra.

VY npyroj kmu3u Craryra (masa 23)'° roBopu ce 0 3aKJIE€TBH KOjy
nonaxy noknucapu. OHa, y IpHjeBOJLY C JIATHHCKOT, ITIACH OBAKO: ,,3aKIHHEM
ce CB. EBanhersem na hy y moOpoj Bjepu, MOIMTEHO, PEBHOCHO U 00pO,
KOJIMKOTOJI TO Y3MOTHEM PaJMTH, Ha CBOM MYTY MOCTYNAaTH U Aa hy pagutn
CBHM CPEICTBHMA 32 100pO, HAIIPEAaK U yIIIe I {yOpOBauKor Ipajia y CKIIaLy
C JIOCTOjaHCTBOM HErOBHM; J1a hy cBe mTO MU OyAy MOBjepPHIM WK LITO
MH TOCIIOIMH ayOpoBauku KuHe3 Oyae Hapenno TOBOPUTH M YMHHUTH O€3
npesape; aa Hehy ciryx0y 3710ynorpe0paBaTi HA JOMYCTUTH Ja je Ipyru
3noynorpebe; 1a Hehy Ha mpeBapy IpHjaresby MOMONhM HU HeTpHjaTesby
mroauty; Aa hy locnnonuny Kuesy u merosom Bujehy o cBom moBpaTky
y dyOpoBHuK pehn ncTHHY 0 cBeMy mITO Me OyIy MHTau, a Takohep u o
OHOME LITO CaM YYHMHHO 3a IITo caM 0mo nociad. O cBeMy ToMe OpUHYT
hy ce y 106poj Bjepu u 6e3 mpeBape.

VY 24. rnaBu paspaljenn cy nponucu o miahu 3a pasHe mucuje
(BpckoBo, 3amap, Crutut, dpadv, Bamona, Kpd u apyro).

Ucnpsa je noknucapa y npasuity oupano Benuko Bujehe — ckyn
1jeIIOKyTIHE IyHOJbeTHE BiacTele (Binagajyher cioja y JlyOpoBHHKY cBe 110
cioma 1808. rox). Tako je myopoBauko Benuko Bujehe roxn. 1319. nonujeno

JpxaBuu oprauu Jlyoposuuka y XIV ct. u kacuuje jecy Benuko Bujehe, Bujehe ymosbeHnx
(Cenar) u Mano Bujehe. ¥V Benuko cy Bujehe yaasuna cBa myHOJbETHA BiacTesa; Opoj wiaHOBa
6wuo je pasmuuut (70 no 300); maBHa ¢ynkuuja Bujeha cacrojana ce y usbopy kuesza. OHo je y
XII 1 XIV cT. BpIIHIIO MPaBO IOMUIOBAHA, aBAJIO MPUCTAHAK Ha H3MjCHY CTaTyTa, PACIIHCHBAIIO
opese, J0HOCHIIO OJUTYKE O paTy U MUY, OMpaso AUIIOMATCKE M KOH3Y/IapHe npeacTaBHuke ['paza,
noxjespuBaiio 1yoposadko rpahanctso. KacHuje ce mberoBa Ha[UIeKHOCT CMAbIIIA M HAjBAKHU]H
MOCJIOBH YHYTPALIIHE U BAatbCKE MOMUTHKE MPEIUTH Cy Y HaaiexHocT Bujeha ymospernx. Maio
je Bujehe npezcTasspano u3BpLIHu oprai Bemukor Bujeha (oxrocHo Cenara).

Hcro gjeno xao nox 6, ctp. 219.

10 HUcro gjeno, crp. 45.

Hcro mjeno, ctp. 46-47.
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3ak/pydak'? ja ce uzabepy JBa BIacTennHa 3a nokiaucape ['pana, koju he
ohu y Mucujy rocnognHy OaHy MuaneHy Aa My Tpefajy OAroBOp Ha
MuanenoBo nucmo, ynyheno /lyoposuuky. To je Bujehe nonosuino uayhe
TOIMHE: OAPETUIIO je Turahe MoKIIcapa y BUCHHHE o1 25 Tpola ¥ mparmy of 4
cinyre.® Ha cjemaunm ox 16. Besbade 1326. Bujehe je ca 72 maca 3ak/byqnino
ciujenehe:' ma ce mormasby cBedaHu nokiucap (,,ambaxatores sollempnes®)
YKeHH y3BHIICHOT KpaJba Ypolla 1 J1a Te oKincape nzadepe kues ¢ Manum
Bujehiem. Hemro kacuuje (5. oxyjka 1326)'° Bujehe je uzadbpaino tpojuity
3a TIOKJIMCape, a IOJHjeIiiIo UM je u Onarajuuka mucuje. ayhe je roqune
Bujehe 3akipyunino'® ma ce momaspy MOKIMCApH Kpasby Ypoiry (d TO
TPOjHIIa, @ HE JBOjUIIA — KAO IITO je OMO 00MYaj) C YKyCHUM JapOBHMa
1a ce ,,IOKJIOHEe F-eTOBOM BEJIMYAHCTBY U Ja OpaHe Hama mpasa“, ¢ TUM
Jia okJicape uzadepe kue3 u Maio Bujehe. lon. 1332. je Benuko Bujehe
noHujeno 3akibyyak'’ na ['pan uckaxe noyact kpaspy Parike u 1a My yiyTH
nokyucape (M TO TPOjHILly) TIOBOJIOM KpaJbeBe cBajoe. [IBa nana xacHuje,
Bujehe monocu HOBY omityky:'® mokmicape he Ha TOM MyTy MPaTUTH TPH
clIyre, JIBa Mjeliaka u jeia onarajauk. Benuko je Bujehe 16. konoso3a 1361.
n3abpaso JABOjHILy MOKIHcapa 3a MucHjy y Benennjy,"” noxk je ciujenche
TOJIMHE JIOHHU]jeJI0 3aKiby4ak® fma ce Biamapy ,,CKiIaBoHHje  ©Ma YIYTHTH
MHCH]a, ¥ TO J[BA TIOKJIMCApa: 1a ce n3a0paHrMa y MUCH]y HH Y KOjeM CITy4ajy
HE MOXKE MPUXBATUTU MCIPHKA HJIM OTKJIOH, aKO MPHUje HE TUIATH Ka3HY; Jia
MTOKITUCAP — OCTaHE JIM KO Kyhe ¢ NCIIPUKOM J1a je HaBOJTHO OOJIeCTaH — Mopa
MOJAHW]ETH JIMjE€YHUYKY TIOTBP/LY /1a j€ TaKO TELIKO O0JIeCTaH Jja He MOXe Ha
myT; 1a raha cBakor o mokiucapa u3nocu 20 meprepa, a 1a ux Ha IMyTy
npatu wect ciyry. Mcror je nana Bujehe ymosbeHNX 3aKkIbyqmIIo Ka Mopajy
nohy Ha ITyT ¥ KOJIMKO N3HOCH BHCHHA HAKHA/IE TPOIIKOBA MOKIHCAPUMA, C
THUM JIa BpaTe HOBAll Ip>KaBHOj OnarajHu, ako UM IITa OCTaHe.

Hemrro kacuuje je Bujehe cam n360p moknncapa o0nyaBaio cBe BUIIE
noBujepasaru Kuesy u Masnom Bujehy, npunpsxaBajyhu mpaBo 1a pacrnpasiba
0 MUCHjH U JIPyTHM BaXKHUJUM MUTakUMa y Be3u ¢ loM. Kan je kacHuje
3HatHO ojauao Cenar wiu Bujehe ymossenux (og XIV crosseha nasee)
U TIOCTETIEHO TIpey3e0 IMOJI0Kaj CTBApPHE Biaje U BIacTH y JlyOpOBHUKY,

2 Monumenta Ragusina, V, Zagreb, 1897, ctp. 120.
HUcro njeno, V, cp. 172.

4 HUcro gjeno, V, ctp. 193.

S HUcro gjeno, V, ctp. 195.

16 Hero mjemo, V, cTp. 234.

7" Hcro gjeno, V, crp. 341.

8 Hcro gjeno, V, crp. 343.

Hcro gjeno, II1, crp. 108.

2 Hcro gjemno, 111, crp. 203-204.
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paBo n300pa MOKJIKMCcapa U paclipaBa HajBaKHUJUX MMUTamba MUCH]E, Kao U
CBa MOJIe Ba)XHHja TUTamka OpraHu3alfje JUIioMaTcke ciryxoe I'pana, a,
3atuM, Permy6nuke npenuia cy y Hajuiexxnoct Bujeha ymosbenux. Takso je
cTame rmorpajano y Pemyomumm cBe 1o nana 1808. ronune.

Jybposauko je Benuko Bujehe 21. oxyjka 1405. nonujeno 3akpydak?!
Ia ce oTBplhyje mocebHa ypeada o HAYMHY BpIIeHa ,,n300pa OHUX KOjH ce
masby u3BaH JlyOpOBHHKA y MOKIMCAPCKY MUCH]Y UM HEKY IPYTY CIIykKOy
Onhwure, ka0 1 ca Ka3HaMa ako W3a0paHW MHUCH]y OTKJIama‘. Ypemnoy je
Bujehe pacnpaBuiio Ha CjeHUIM KOjOj je mpHucycTBoBana 63 BujehHuKa; 3a
camy cy ypenOy mimacoBaina 45 BujehHuka.

Uenthe ce moraha — HaBonu ce y ypendou — Ja NPUIMKOM H300pa
Hamie nyOpoBadke BiacTelle y MOKIUCAPCKe MHCH]je, KareTane OpogoBa
WJIM CHHJIMKE JI0JIa3u JI0 Hecyriaculia u cealje y Bujehnma, a 3a vam ['pan
TpahemeM BpeMeHa HacTaje mTeTa, He XTHjyhu uX n3abpary v MOTBPIUTH Y
BUjehnma y ckiasy ¢ HalMM NponucuMa 1 3akibydnuma. [lomenyre Tpeda
yoynyhe nzabparn y Bujehnma BehnHoM of iBHje TpehrHe TitacoBa, mpeMia
je panuje ypenba Ona npuricaia Jia je u3adpaH OHaj KOju IOCTHIHE BehuHy
acoBa y Bujehy. Melyytum, mpoTHB TOT Ipormca gyie ¢y ce MHOToOpojHe
)aybe Kako ce Oupajy MojeIMHIU KOjU HE 33JI0BOJbaBajy U HE OJIroBapajy
3axTjeBuMa ciyx0e m3BaH JlyOpoBHuKa. 300T TOora HOBa ypenoda onpelyje
na Benmko Bujehe nehe yOynyhe pacnpaBipati Hu moTBphUBaTH IPOBEICHN
n300p HEKOT BJIACTENMHA 3a TOKJIUcapa WK APYTY KOjy CIIykO0y M3BaH
JyOporHuka nipuje Hero 1ito ce Bujehe ymosbenux norpehinackoM Behinnom
HE M3jacHU O HeroBoj kanaugarypu. Y Bemukom he Bujehy ommyunBaru
oOuyHa BehuHa y ckjaay ca crapum oboudajem, a motephen he oOutu onaj,
Koju je Oyxe mocturao. OcuM Tora, Tpeba mpBo onpeanTtn y Bemukom Bujehy
WBeroBy Iiahy, a 3aTuM ¥ Ka3Hy Ha CJIy4aj J1a MUCHjy OTKJIOHHU. Ka3Ha He
MOK€ M3HOCHTH HU BHIIIE HH Mame O] JBOCTPYKOT M3HOCA IpenBuleHe
wiahe, He ypauyHaBajyhu y wy Harpaqgy Kojy Ou mokmaucap nobuo aa je
MIPUCHIJBEH OCTaTH Y MHUCHjH Jajbe Of MpenBul)eHor poka. Y ciydajy aa
MojeinHAIl OI0K]ja J1a PUXBATH U300D, a HIje BOJbAH HU JIa IUIaTH 100y, OUT
he ymjecro ka3ue ynyhen y 3arouerbe n3Ban JlyopoBHuKa: Ha 0TOK MibeT,”
U TO Y POKY OJ1 0OcaM JiaHa, pauyHajyhu oj gaHa kaj Ou MHECH]y OTKJIOHHO,
1ok he ce 3a JaJbHUX 0caM JlaHa MOpaTH PHjaBUTH BIacTUMa Ha MIbeTy
Ol BbUX MPUOABHUTH MOTBPY O MIPHjaBH, KOjy he, 3aTHM, MOpaTu Mocnaru y
Hy6posuuk. Tako he ce 3a 11eno BprjeMe HHTEpHAIMje Ha MIbeTy jaBibaru

2t Liber viridis, cap, CXI, De modo elligendi illos qui mittuntur extra Racusium in Ambassiatam
vei aliud servitium Communis et poenis refutantium (p>xaBuu apxus, [lyOpoBHUK). ,,3eseHa
kwura“ (Liber viridis) n ,,)Kyta xwura“ (Liber croceus) 300pHHULH Cy IPAaBHUX MPOIKCA CTApOT
Jly6poBHHKa.

Kacuuje cy ponasuinn y CTOH y 3aTouee.
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BiacTUMa u ciiatu y JlyOpoBHUK TIOTBP/IE, C TUM Ja C€ Ty PETUCTPUPAjy. 3a
JIBUj€ TOJMHE HY OWMBIIY TIOKJIMCAPH HU OHU KOjU OM M3IpIKaBaH Ka3HY Y
WHTEPHALUjH Ha MIbeTy HUCY UMaJIH NIpaBo Aa Oyay MOHOBO OMpaHHU.

[TomenyTa ypenda octar he Ha cHa3u TpH TOAMHE U Ha Kpajy Tpehe
ronune he je Benuko Bujehe moHoBo pacnpaButu. To je oHO U ypaauio 3a
JaJbEh-e TP TOAMHE Ha cjeaHunn of 29. ceudma 1408.

Kachuje, kaj je u300p moKIIMcapa npemiao y UCKJbY4YHUBY HaJISKHOCT
Cenara, n36op ce Bpimmo Ha ciujeaehu Hauna: ipBo O6u Cenar onpehusao
LB U 33/1aTaK MHCH]e, a 3aTHM YTBpMBAo Jia T Tpeba MociaTy BIacTeInHa
WJIH KO APYTOT (,,unum nobilem* wnw ,,unam personam alterius conditions*
— Yy TOM JpyroM ciiy4yajy HHUje BHILIE MOTJIO OUTH PHjeYH O MOKIHCApY),
xonmuko he My m3HocuTH Taha a KommKko To6a ako OTKIOHW m300p. Tek
Taga Ou npuctynao u30opy; HaKOH 00aBJLEHOT M300pa — U yTBplhHBama
TEXHUYKUX JeTasba (TKo he cacTaBUTH HAIPT MHCTPYKIIH]jE, KOjU OU 3aTHM
YHUTa M U ucnpasibanu y Bujehy; ko he ra nparurtu, utn).

IMpema nponucy Benukor Bujeha ox 6. TpaBma 1370.%° HOBoM3aOpaHu
MOKJINCAp HHUje MOrao MpHCYCTBOBaTH pacnpaBu y Bujehy o Tekcty
WHCTPYKITHje Kojy je Tpedarno cactaButu. VcTo Tako HHUCY pohany Mormm
[J1aCOBATH 32 OHOT KaHJH/aTa C KOJUM Cy C€ Halla3WJId Y CPOJICTBY.

Beh 3. crynenor 1331. je Benuko Bujehe mpomnucano* na nzabpanu
y clly4ajy JBOCTPYKOT U300pa uMa Mpaso Jia oupa usmel)y moBjepeHUX My
MHCH]a, TOK KOJ] TIOKJIMCapa 0CTaje Ha CHAa3! CTapyu 00Wvaj: a BpHjean n3oop
3a OHy CIIy’kO0y 3a Kojy Ou npumao mwiahy on Onhune. 22. cujeuma 1418.
je Bujehe ompenniio® na MmojeiMHN BIACTEIHNH, H3a0paH y HEKY KHEKUHY
nnu kaneranar Omhuae nybpoBauke n3Ban JlyOpoBHHKa,”® HEe MOXe OUTH
n3a0paH y HEKy JIpyTy CIy»kKOy TOK My TIpBa CITy:k0a Tpaje.

HoBom ypen6owm, kojy je Bennko Bujehe usrnacano Ha cjeaHAIH Of
15. Besbaue 1424, a monoBo nmotBpaniio 9. crynenora 1427, Bnanajyhu je
c10j JlyOpoBHHKa MOKYIIIA0 J1a TOOJIIKE OIPEIH OCHOBHO Y BE3H C MUCH]OM.
OHa racu 0Bako:

»Hana 15.11.1424, y BenukoMm Bujehy HTH., y KOjeM ce CaKyIuiIo
130 Bujehnuka, mpumiseH je ¢ 111 miaca UTA. MPaBUIIHUK O MIPOBOhEHY
n30opa mokiIucapa, no Apyru nyrta notsphen ox Benukor Bujeha nana
Z Liber viridis, cap. XXXIII, Quod Ambassiator vel sindicus non intersit commissioni. Y Benenuju

je Bujehe neceropurie ropme nponucaino 1434. rogune. Jlakie tek 64 ronuna kacuuje! (Buan:
Alfredo Reumont, Della diplomazia italiana dal secolo XIII al XVI, Firenze, 1857, ctp. 139-140).

Anexcannap Conosjes, Muxajino [lerepxoBuh, /Jybposauxu 3axonu u ypeobe, beorpaa, 1936, ctp.
145.

Liber viridis, cap. CLXI, De non elligendo aliquem nobilem (qui esset in aliquo Comitatu vel
capetaneatu) ad aliquod aliud officium.

% Tleo je tepuropuj JlybpoBHIKa OHO MO/Mje/beH HAa KHEKMHE (KalleTaHaTe) Kao yIpaBHe je/IMHHMLIE.
Krizman, O dubrovackoj diplomaciji, ctp. 70-73.
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9.X.1427., v OH m1acu Kako CIIUjeIu: Jep ce cBe 710 laHac, Kajl Ou ce ykaszaiia
motpeda, ga ce m3adbepe MOKINCAP FIIM KalleTaH WU MaTpoH Opoma WiIu
cUHAUK®® min apyru, norpeduu Hamoj Onhunu, n360p Bpiro BehHOM 01
nBuje Tpehnne Bujeha, a 3a TakaB n300p Hamr ['pajg HUje UMao PUKIIATHOT
MpoIuca, y uJby HITO MUPHH]jET HAIIET CTamka Hapehyjemo u oapelyjemo,
HeKa ojicaja Jajbe Oyle MpHIo3HaT U u3adpaH off CTpaHe nBHje TpehuHe
Bujeha ymosbeHNX CBakM MOKJIHMCAp WIH, Ka0 IITO je TOpe PedeHo, Onio
TKO JAPYTH OJT HAIIIE BIIACTEIIe, je/laH Wi BHIIle HUX, Kaj Ou Tpedano outu
nocnan u3BaH noapyyja JyOposuuka. busmu nzadpan oxn 2/3, Mopa Taj
n300p n3amjetH npen Bemuko Bujehe, 1 oHo Tpeba aa ra motBpAu BehnHOM
IJacoBa a OHaj WM OHH, KOoju he Outu m3abpanu, Tpeba na cy OupaHu
CKpyTuHH]jeM, noouBmm BehuHy rmacosa Bujehamka, koju he ce y Taj Max
Hahu y Bujehy, cabpanom y nporucanom 6pojy. M Taj nnu 1, Koju octany
MOKJIMCAapH 32 IMyT y Yrapcky, ako mol)y mim miare rody, He MOTY MPOTHB
CBOje BoJbe OMTH M3a0paHy Y APYTY KOjy MUCH]Y HIIM Y IITO APYTO, KAO IITO
je rope pedeHo, 3a JIBHje ToAnHe, padyHajyhu 3a oHe, koju oy, o1 qaHa
Kaj ce Bpare y JlyOpoBHUK, a 3a oHe, Koju Tahajy mo0y (300r Heoqiacka),
on mana ymare. [log Yrapckom ce pazymujeBa Wnok u byna u okonuaa y
yAaJbeHOCTH O]l ABa WM TpH AaHa. U uctu, koju Oyay u3abpanu aa uay y
MUCH]y Kao OKJIHcapy y ,,CKIABOHHU]Y*, Oy HJIH IIJIaTe TI00Y, HE MOTY OUTH
n3abpaHu IPOTHB CBOj€ BOJbE HU Y jeIHY IPYTY MUCH]y HIIH JPYTO, KO ILITO
je rope pedeHo, 3a ToauHy 1 1o Aana. [loq CxiraBoHMjOM ce ojpa3yMujeBa
npoctop o Jama 1o Hosor bpaa, [Ipumrune, PynHuka u okoHOT moapydja
Y yaajbeHoCTH o1 niBa naHa. OHwu, kKoju Oyay m3abpanu ga nol)y y bochy,
aKko noly i riate wiody, He Mory OMTH 3a0paHu MPOTHB CBOjE BOJBE Y
OMJI0 KOjy APYTY MUCH]y WITH IIITO IPYTO, KAO IITO je TOPe peueHo, 3a TOMNHY
nana. [Ton bocnoM ce nmonmpasymesa mpoctop nasse of Komwura u [logsuckor,
Ycope u CpebpHHIIe 1 OKOIHOT TIOAPYYja Y YAaJbeHOCTH 3a jean naH. 1 T,
Koju Oyny u3abpanu 1a uay y 3eTy Kao MOKJIMCcapH, ohy 11 UiTH 1iate 11ooy,
Hehe mohu OuTH M3abpaHU MPOTUB CBOj€ BOJBE Y OMIIO KOjy APYTY MUCH]Y
WK ITO APYro, Kao HITO je TOpe peueHo, 3a noia roauHe. [loxn 3etom ce
noapasymujeBa bap, Vs u Cxamap cse 110 Jlamba ¢ OKOITHUM MTOApydjeM
y YIaJbeHOCTH 32 je/iaH Wi rosa fgana. M tu, koju Oyny nzabpanu na noby
Y 3eMJbY XYMCKY, TIOl)y Ji ni 11ate 1100y, He MOTy OMTH n3abpaHu MPOTHB
CBOj€ BOJbE y OWJIO KOjy MUCH]Y WJIH JPYTO, Kao IITO je Trope peueHo, 3a
rona roguHe. U onm, koju Oyny n3abpanu na nohy y mucujy y Konasne,
Jpauesunty, Korop, TpeOume u [lonoBo, He MOIIeKy OBUM MPOMUCHMA U
MOTYy OWTH W3a0paHu MPOTHB CBOj€ BOJbE, KAO J1a HUCY OWIIM Y jeTHOM Off
OBHX KpajeBa. McTo Tako OHaj WM OHH, Koju Oyay m3aOpanu aa nobhy y
28

Cununu cy y JlyopoBHNKY Oniti opranu ap:kasHe koHTpoie. OHU Cy HaJ3Upaiy pajl MarucTpara
1 0 M3BPIICHOj KOHTPOJIN MOJHOCHITH H3BEILTA].
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Hanmanujy ox Cruuta cBe 10 Cema U KOIIHOM 3a jeflaH JJaH YIaJbeHOCTH,
nayhu y cBako of THX MjecTa, He MOTy OUTH n3a0paHu IPOTHB CBOj€ BOJbE
y OWJIO KOjy MHCH]Y WIH JIPYTO Kao IITO j& PEUSHO rope, 3a Mmoja roJuHe.
HcTo Tako oHaj nim oHH, Koju OyIy W3aOdpaHH J1a ce TIOIIaJby Y MUCH]Y J1ajbe
y Ksapuep, y Beneuujy, Pomannjy u Mapky, [1yspy, cBe 1o OTpaHTCKHX
Bpara, o0yxBarajyhu o0ary y CBUM THM KpajeBUMa, U KOITHOM Y yIaJbeHOCTH
3a jefaH Jad, nol)y ju uiM miare 1o0y, He MOTy OWTH n3a0paHu IPOTUB
CBOj€ BOJbE y OWJIO KOjy APYTY MHUCH]Y WU JPYTO, Kao IITO je PEYeHO, 3a
ronuHy fgana. M ako OM HETKO WM HEKH OWJIM M3abpaHu MPOTHB BOJBE Y
MHUCH]y WU JAPYTO, KA0 HITO j€ pEeYeHo rope, y OUII0 Koje Ipyro Mjecto
JlaJbe Ol OHMX TOpe HaBEeJICHUX WIIM ITPEKO OHOT, IITO j€ OBJIj€ OrPaHUuCHO,
Bujehe ymosbeHHX MOXe UM MTPONHCATH TOJIHMKO BUIIE O] BpEMEHa, 1a He
MOTy OWUTH M3a0dpaHH NPOTUB CBOje BOJbE, KOUKO ce BUjehy Oyne unHmIIO,
OTPaHWYMBIIY MYy BpHjeme mpuje n3dopa. 1 y cBum ciydajeBuma n3bopa
3a MUCH]Jy WM y OpYTy Ciy>k0y BaHu 3a OnhuHy OHaj WM OHHM, KOjU Oyay
n3abpanu, He XTujyhu nhu HY TaTuTy TII00Y, TyKHU Cy IMTOhH y 3aTo4erme
(,,al confine*’) Ha MIbeT 1 TaMO OCTATH 3a BpHjeMe Of1 IBa Mjecela MK BUILE
O] TOTa Cpa3MHjepHo, 0e3 MOTYNHOCTH J]a Ta HAITyCTe, TTOJ] IPHjeTHOM 1100
O]l CTO JIO JIBECTO Ieprepa 3a cBaku NMyT. OHU MOpajy nohH y 3aToueme
YHyTap ocaM JiaHa OJ] JaHa OTKJIOHa M300pa, a yHyTap APYTUX OocaM JaHa
IOy’KHHU Cy Ja ce IpHjaBe BIacTuMa MibeTa, 1a o1l lbHX A0OUjy MOTBPLY O
MIpHjaBH 1 Aa je nomasby y yopoBHUK. M MCTO KO 3a YUTaBy BpHjeMe, IITO
MOpajy OCTaTH y 3aTOuckY, JYXKHH Cy Jia C€ jaBJbajy CBAKOT Mjecella THM
BIacTuMa ¥ 1a ymyhyjy morBpae o npujaBu y JlyOpoBHHK, a T€ MOTBp/E
Tpeba peructpuparu. OHaj, KOjU TO MpeKpiy, miaha cBaku myT KasHy,
onpeheny mpuukoMm n300pa a TOHOBO ce yryhyje y 3atouerme Ha MibeT 3a
onpeheno Bpujeme. U oHM, KOju ociuje n3dopa o701jy MUCH]Y U HE Ij1aTe
Ka3Hy, Uy Ha MJbeT y 3aT0uerhe; 9iM Oy TaMo, JINIIABAjy Ce CBAaKe CITyxkOe,
KOjy cy uMasiu 1 obHawmanu y Onhunu, 6110 10KHUBOTHO MK Ha oApeheHo
BpHujeme. U cBaku oHaj, koju OM 070M0 1a ofe, a He Ou marno mioly, Beh
Ou Bonmo uhu y 3aTouee, Kako je rope peueHo, HeKa MMa TOBJIACTHILY Ja
He MOyke OWTH n3a0paH POTUB CBOj€ BOJbE, KAKO je peYeHO, HU Y jJETHOM OJT
CIIOMEHYTHX M300pa 3a MOJIOBHUILYy BpeMeHa, Koje Ou My ce IPU3HAJIO0 Kaj Ou
nmao y ciyx6u OnhuHe niv ratno HoB4aHy 11aly, Kako je Tope peueHo,
pauyHajyhu TO BpHjeMe o] laHa MOBpaTKa U3 3aToucHka.

Benuko je Bujehe y maBu 414 ,,3eneHe kipure ™ mpomnucanio jaa ce

Liber viridis, cap CCCCXIIII, Quod officiales qui vadunt extra districtum Racusij elligantur
ad scrutinium. Taj 3ak/by4ak y OpurHHaIy IJIacH OBaKo: ,,Prima par est quod de coetero illi qui
elliguntur in maiori Consilio Ambassatores, Sindici et patroni gallearum et cuiuslibet alterius ligni
pro eundo extra districtum Racusij et etiam omnes alij qui elligentur in dicto Consilio maiori tam
cum poena quam sine poena debeant elligi ad scrutinium per maiorem partem generalis Consilij.”
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MOKJIMCAp, CHHIUIM U APYTH KOjU UAy u3BaH Teputopuja JyOpoBHHKA
Oupajy ckpyTunujem, Tj. Behunom rmacosa Bemmkor Bujeha. 9. Bespaue 1487.
je oHo npomucano® na he ce yoyayhe y Benukom Bujehy, kao u 'y Bujehy
YMOJbEHHX MPUWINKOM H300pa MOKINcapa CKPyTHHHjEM, TIOCTYTAaTH TaKo
Jla KaHIIeap YuTa, OJ[HOCHO MPO3MBa lUXOBA UMEHA, a 3aTuM he uzahu na
TaKO OCTaJIM WIaHOBH BHjeha y3MOTHY 3peiije 1 IpUIpaBHHUje IPUCTYITUTH
camoM u300py, 0K je MHOTO paHuje, 1. mpocunma 1379, 3akmyunno’! na
Mamno Bujehe He MOke M3a0paHUM MOKJIHCAPUMa OTOOPUTH AYJbH POK OJT
MeT JjaHa MoTpedaH 3a pa3MUILIbAE A JIM Jja IPUXBATe MUCH]Y UJIH HE.

Kan 6u m3abpanu omOMo 1a IpUXBAaTH MUCH]Y, BPH]EIHO j€ IIPOITHC
Benwuxor Bujeha ox 4. mpocunna 1366.32 Y memy je Bujehe oxpeawmio na
OHO HE CMHje MPUXBATUTH OTKIIOH O]l CTpaHe OHOT KOju Ou Owo m3abpaH y
MHCH]Y, CBE JOK He IIaTh o0y y TOTOBOM HOBILY. JIOK HE TIJIaTH y TOTOBOM
Iy’KHY CBOTY He cMuje n3ahu Ha Bpara TBplaBe u kHe3 he ra TamMo apxaru;
aKo TO KHe3 He OM OMO BOJbaH YUYMHHUTH, MOpPAT he MIIaTUTH U3 BIACTHTOT
yerna. Ykonuko n3abpanu n3ale u3 TBphase, He muaruBmM 17100y, KHE3 he
ra OauuTH y 3aTBOp M Hehe u3 mwera nzahu npuje Hero 1ITo IUIaTH CBE.

Hcro je Bujehe 9. cujeumsa 1406. onpeanio®® na mokamcapu, KarneTaHu,
CHH/IUIIM WIIK EeMUCAPH Tpajia, YKOJIUKO ojyia3e Ha Tpourak Onhune, He cMUjy
yOynyhe HOCHTH ca COOOM WM JIOIYCTHTH J1a HETKO JPyTHW HOCH CTBapH
MPUKIIAHE 33 JapUBAbEe WM MPOJAjy HUTH MOTY KyNOBAaTH LAPUHE WU
npey3uMaTy mopese, UIMETaK, CITy>KOy WIIM CTBAapH O KOPHCTH WIH HeMy
0COOHO MJIM APYTOj K0jOj 0COOH, C THM Ja y MUCH]jY TIOCTYTIAj]y OHAKO KAKO UM
j€ 0IoOpeHo WITH KaKo TIach WHCTPYKITHja MpuMIbeHa off Bujeha. Ykonuko ou
TKO TO IPEKPIINO, Iiatuth he [pajy OHOIMKO KOJIMKO BPHje/I CTBAp O KOjoj
je ped, a ocuM Tora OuT he TyxeH u ocyleH mTo je mpeKopadno IpUMIbEHY
HHCTPYKLH]y. CBaTKO MOKE ONTYKUTH IIPEKPILIUTEIba U IPHjaBHUTeIb hie 3a To
JTOOUTH TIOJIOBUITY M3HOCA TIT00e Ha Kojy Ou ocyza racuia. Taj he mpomnwc,
npeaBul)a ce y TOM 4iaHy, OCTaTH Ha CHa3uW TpH roauHe. 8. uctonana 1409.
Bujehe ra je mpoxyxwuno Ha HeonpeheHo Bpujeme.

Wsrnena na cy kazHe 3a Heo1a3aK y MUCHjy Ouiie Ha THEBHOM pely U
300r Tora je Bujehe yBujex n3nosa npujeruno rmobama. Bujehe je ymosseHnx
15. oxyjka 1569. 6uI0 MPUCUIBEHO J1a TOCEOHUM 3aKJbYUKOM>* ITPOTIHIIIE

3 Liber croceus, char. LXXXVII, Ordo, quod qui elligentur per scrutinium, prius omnes legantur et
post per tesseram extrahantur (/Ip>xaBu apxus, JlyOpOBHHUK).

Comnogjes-IlerepkoBuh, crom. fjeno.

32 De poenis solvendis per refuntates Ambassiatas* Conosjes-Ilerepkosuh, criom. 1j. crp. 171-172.
Liber viridis, cap. CXVII, Quod Ambassatores, Nuntij, Capitanei lignorum, et Sindici missi per
Commune non faciant pro se vel aliquo ultra commissionem eis datam.

Taj 3axsbyuak miacu oBako: ,,Prima pars est de declarando, ut de coetero Nobiles nostri, qui
creabuntur ad aliquam Legationem, seu tanquam Nuntij et personae extra Dominium mittuntur ad
aliquod seruitium communis si refutabunt, teneatur solvere pro poena tantum, quantum dictorum
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na he Bractena nzabpaHa y MUCH]Y, IOKJIUCAPH WK 0COOE KOje ce miajby
W3BaH JyOpOBavKOT TEPUTOpHja Y HEKOj omhoj ciayxOu yoynyhe ruratutu
y UM€ I100e OHOJIMKO KOJIMKO UM M3HOCH Iaha, a join K ToMe ¥ OHO IITO
uM onpenu Bujehe ymosbenux, nsysesinn 0e3 pasnuke mucuje y Hepery
u XyM, 3a Koje ce MOpa IIaTUTH 1100a y U3HOCY 0]l 25 mepriepa 3a ciry4aj
HEOJIacKa.

[oknucape cy y MUCHjH TIpaTHiie CIyre, ¥ TO Ha JAPKaBHHU TPOLIAK.
Bemnuko je Bujehe 20. oxyjka 1389.%° mponucano aa kue3 ¢ Manuwm Bujehiem
MOJKE alld He MOpa — 0I0OPUTH HEKOM TOjEAMHILY Jia TIohe ¢ TIOKJIUCAPOM.
Crospehe kxacHuje (8. crynenor 1492), nybpoauko je Bujehe ymospeHmHX
noKJIMcapuma 3abpanmino’® ga 6e3 gomymrema CeHara moBeay ca coooM
y MHUCHjy cuHa win Hehaka, uim, omer, Ipyre U3 peaoBa BiacTesle OCHM
— TproBaua. [lokiucap, mopes Tora, Huje CMHO TIOBECH Y MHCH]Y HEKOT
BJIACTEJIMHA Ka0 CiIyry!

Benuko je Bujehe y XIV crosmehy (1. oxyjka 1358) onpenuno®” na
ce MHCHjH UMa IPUAO/IaTH U OnarajHuK, koju he yOymyhe nznaBatu HOBaIl
3a nmorpede MUCHje U BOAWTHU KIHUTY n3aaraka. bupar he ra Mano Bujehe.
1. xonoBo3a 1477. je oHO Aasbe MpoMKcano®® na OnarajHUK MHUCHjE BPIIH
nzaarke; aa he yoyayhe ca cBakum mokincapoM Mk TIOKIHcapuMa (ako ux
je Buie nzadpaHo y Mucujy — mto je y CpeameM BHjeKy OWII0 MPaBHIIO)
nohu jexan u3 myka (My4aHuH) Kao pobap OnarajHuk MucHje; aa he xao
rahy nmaru 15 neprnepa MjecedHo u rmaheHy xpany 3a cede u kome. Hermro
kacHuje je Bujehe ymosbennx — nHagosesyjyhu Ha npeame — uzjauio (12.
ctyneHora 1483) na ono Oupa OnarajHuka MucHje u 1a he moximcapu Kaj
uny Ha Tpouak ['paga, maharu o0y ox 100 neprepa noly yiv Ha yT 6e3
Onarajanka. Oan Hehe Mohu TOOWTH pa3pelIHUIly TOK OJarajHUIH BUX0BE
MHCH]je He TIOfHECY pavyyHe ,,ylpaBUTebHMa JpKaBHe UMOBUHE . Bujehe
he ymoJbeHUX MpU3HaBaTH 1 0100paBaTH A1BOTpehnHCKOM BehnHOM TitacoBa
OHE M3/IaTKe KOjH Tpelia3e CBOTY U3 HHCTpyKuHje. [lojennnu he kananaaru
MpefiaBaTy KaHAUIATypy 3a MjecTo OnarajHuKa y THCMeHO] pOpMH y pyKe
HoTapa; o Mojibama he ce racaru y Bujehy; onaj koju n1o0uje Behuny riacosa
ourt he Omarajauk. Y JlyopoBHuky he n3abpanu OrarajHUK MUCH]E TTPEy3eTH
HoBal on Omarajuuka ['paga m Onarajouk he mMmcuje 0COOHO BPIIUTH
ncrutate, Beh mpeMa 1rcno3unnjama, Koje BpInu mokiaucap. Mcrare he ce

Nobilium erit porusio, et tantum plus, quantum uidebitur Excelso Consilio Rogatorum, reseruata
nihilominus semper legatione Narenti et Castri noui, pro qua, illi qui refutat soluere tenetur ipp.
25, (Acta Consilii Rogatorum, 59, 90, Jlp>xaBHu apxuB, JIyOpOBHHUK).

3 Comnosjes-Ilerepkosuh, criom. zj., crp. 128.

Gelcich-Thalloszy, Diplomatarium relationum Reipublicae Ragusanae cum Regno Hungariae,
Budapest, 1887, ctp. 820.

Monumenta Ragusina, II, ctp. 209.

Liber croceus, Char, LIX, Providimentum super expenditoribus ituris cum oratoribus nostris.
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BPIIIKMTH 32 OHE CTBApH KOje Ce OJTHOCE Ha MUCH]Y, a He Ha japyre. Bujehe
y T0j ypenbu mpomnwcyje 1 To n1a he mokmucap cBake Be4epH IMpersienaTH
JIUCTY MCIUIATa KOje je OyarajHUMK OMO M3BPIIHO TOKOM JlaHa U MOTIIHCOM
nx onoOpaBary y Kisu3u OnarajHe. biarajauk he yrpaButessnMa 1pskaBHe
MMOBHHE TIOJHUJETU KEbUTY HM3jaTaka Ha oOpadyH, oK he mokiucapu
3ajeHo ¢ OJlarajHUKOM ITOJ] 3aKJIETBOM M3jaBHTH Ja CYy U3BPIIECHU U3AIN
OMpAaBJIaHU U JIa CY Y IUjeJIOCTH YYHICHU 3a TIOTpede MUCH]je, Kao IITO
CTOjU Y KBH3H. ,, YIIPABUTEJbH JpKaBHE NMOBHHE™ TIperyienar he Kmbury
n3aaTaka. YKOJIMKO OW MPEKPILWIN Mpeambe mponuce, omaarajuuk he outn
Ka)KE-EH 3aTBOPOM OJI IIIECT MjeCcell, oK he moKmcap u3ryOnuTH IMpaBo Ha
jaBHY ciyxO0y u nioBjiacrtulle ['pajia y Tpajamby O HIECT FOIUHA.

III

[To noBparky ¢ MucHuje, koje cy y To go6a (XIV u XV crosmehe) oune ad
hoc, npuBpeMeHe 1 y IpaBUiIy KpaTKOTpajHe, MOKIHcap je Aoazno y Majo
Bujehie u Bujehe ymosbeHHX ¥ TOTHOCHO U3BEIITAj O pe3yJITaTUMa U3BPILCHE
mucuje. [Ipuje Hero mro 6u Bujehe mpucTynmuiio pacnpaBu o ycrjecuma
U HeycCljecuMa MUCH]jE U JlaBamy pa3pellHuiie, KaHIeaap je YUTao TEKCT
MOKITUCAapeBe HHCTPYKIIH]je, TPUMIBEHE ITPe o/1a3ak y MucHjy. To je Bujehe
YMOJbEHHX MPOTIHCAIO ypemooM o1 6. oxyjka 1498.3° V w0j ce HaBoau 1a he
ce HaKoH MokIimcapeBa pedepara o Mucuju y Bujehy ymosbeHnx, a mpuje Hero
mro CeHaT popMynupa 3aKJbydak O 1aBamy pa3pelIHulie TTOKIHCapy, PBO
y Bujehy ymossenux uutaru 1emna uaCTpyKiuja. [lomro ce ona nmpounra,
cBaku he oj1 MpUCYTHUX CEeHAaTOopa UMATH NPaBO Jia Cyjjeiyje y pacipaBH,
Jla XBaJIM WIIM KPUTH3UPA PaJl MUACH]€E, 3aJ1ararme WU HECIIOCOOHOCT ,,meda
MHCH]je", ’eTOBY CIIPETHOCT WM morpenike. VicTo Tako — npornucyje aajbe
ypenba — cBakW OHaj BIIACTENIMH KOJH je Y CMUCITY TIpoIica Ay)KaH /ia nzahe
u3 Bujeha 300r cpoacTBa ¢ KaHAWIATOM 32 MOKJIKCApa, CHHINKA, KalleTaHa
nim ipyro, Hehe OuTn yoynyhe 6upan 1a cactaBiba HAPT HHCTPYKIIH]jE HA
Ja MUIIe rMmucMO TaKBOM IIOKJIIMCApPy, CHHAUKY WJIN KalICTaHy.

[Noxnmcapu cy Onnm Ty»HH [1a yperie cBe padyHe ¢ onarajuom. [puje
TOTa HUje MOTao TOOUTH Pa3peIIHHMILY.

[Toknncap je mapoBe Koje OW MPUMHO 3a BpHjeMe MHCHje MOpao
npenaru ['paxy. O Tome je Bujehie nonujeno nmocebHy ypendy 28. cprma
1468.°Y m0j ce ompelyyje 1a CBU AapoBH yUHILECHU OKJIMCAPUMA, YKOJIHUKO
HUCY HaMUpHUIE, npunanajy [pary; moknucapu cy Iy>KHU J1a Tpeaajy
nmapoe Maitom Bujehy; moz 3akieTBOM he IOTBPIWTH Aa HHUCY 3aJprKaid
HEKH Jap; npuje Tora Hehe HUTKO OMTH pa3pelleH MUcHje; npeamu he
3 Liber viridis, cap. CCCICIV.

4 Liber croceus, char. XXXV, Ordo, quod dona, quae fiunt oratoribus, veniant Communi.
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ce MPOIHUCH OJHOCUTH U Ha OHE JapoBe KOjU O MOKJIMCapH MPUMIIH 32
CUHOBE HWJIU CIIyTe WA OHJIO Koje Ipyre ocobe, a Takohep 1 Ha OHE Koje Ou
HETKO mocinao y JlyOpoBHHK MOKIHCapUMa, lbUXOBUM jK€HaMa, CHHOBHMA
WU CITyTaMa, ¥ TO y POKY OJf TOMHY JaHa Off IToBpartka y J{yOpoBHHUK, 1oz
MIPHjETEHOM JIOKUBOTHOT TYOUTKA MOKJIMCAPCKE C1yk0e U m100e Yy U3HOCY
O]l IBOCTPYKE BPHjEeTHOCTH 3aTajeHor napa. brnarajuumm he ['paga mapose
MPpoJaBaTH Ha jJaBHOj ApakOu 1 y kopuct OnhuHe; npeKpIie 1 Taj MPOIIHC,
IaTuT he TBOCTPYKy BpHjeIHOCT IOMEHYTHX AapoBa; O TOTa Cy U3y3eTH
OJIj€BHHU TIPEIMETH, KOjU C€ HE MOTY IIPOAABATH Ha IpakOu; mbuX he mpey3etn
Mamno Bujehe u npoaaryu Ha ,,[TOMITEH HAUWH', aJI HE TIyTEM JIpakoe.

JlyOpoBauku Cy MOKJIMCApy OMITU Ay KHHU JIa CAMU CHOCE €BEHTYaJTHY
ITETy Koja Ou Moria HacTaty TokoMm mucHje. To je Benmko Bujehe m3pujexom
mponwucaio y masu 185. ,,3enene kiwpure® .

3aBpIHe U3BjeIITaje MOIHOCIIIHN CY U ucMeHo. CeHar je moceOHnM
mpomucoM u3 rof. 1571.4 mpomucao 1a cy MOKIHUCApH TI0 TIOBPATKy M3
MHCH]j€ Ty>KHHU J1a 1 TUCMEHO CacTaBe 3aBPIITHH H3BjeIlTaj O pe3ysTaTiMa
MHcHje.

vV

JyOpoBHUK HUje KOJIHjeBKa MOJEpHE JUIUIOMALIH]e, aJlH je 3aTO0 jeJjaH
01 CyOCHHMBaYa MOZIEpPHUX KoH3ynara yorhe. Pazpahenu nporucu I'paga o
konzynuma u3 X1 u XIV crosbeha mpaBHOXHCTOPUCKH CY JOKYMEHT IPBOT
pena. OHK HaM JaHAC TOBOPE O IIMOHNUPCKO] Y03 JlyOpoBHHKa Ha TOM MOJBY
U 0 XHCTOPHCKO] YHH-EHHIIU /1A je OH — NOope]] PpaHIlyCKHX, IIambOJICKIX
Y TaJMjaHCKUX TPajioBa — APXKAO CBOje KOH3YIIE Kao MpBaKe, CTapjelInHe
KOJIOHHje M Tpropaua, Cyle y BUXOBUM MeljyHapomaHHM CIIOpOBHMA U
3aCTyINHHKE TIpe CTPaHUM BiacTUMa. MoJiepHa je IUIIoMaruja yuuia y
HyOpoBHuK ca 3akammemeM. JJok je X VI crosbehe 3a octany EBporny crossehe
y KOjeM ce HOBa yCTaHOBA CTAJIHUX IUILIOMATCKHUX IPEICTAaBHUILITABA
o0je1oHOCHO 1mpH, y JlyOpoBHUKY ce Taj pa3Boj OIpTaBa TeK KacHUje
(xortem XVII ct.). Ta HOBa ycTaHoBa npoOuja ce y memy Tek y XVIII
crosbehy, mpemiia |BEeroBH ,,IoKIMcapyu xapada““ Ha Typckoj [loptu (nnaxk,
TUTITIOMATCKH peICTaBHUIM ad hoc), Beh oq XV crospeha nasbe mokasyjy
HEKE CJICMCHTC IICPMAHCHTHOCTHU JUIIJIOMATCKOT IMPEACTABHUILITBA — 6I/ITHC
3Ha4YajKe MOJIEpHE JUTIIIOMAIIH]e.

4 Liber viridis, cap. CLXXXYV, Ordo pro Ambassiatoribus damnifactis. Taj nporuc riacu oBako:
,,Anno et indicatione praedicti die XIIII Januarij in maiori Consilio etc. in quo interfuerunt consiliarij
LXI captum etc. fuit L etc. quod de coetero omnes ambassiatores et officiales cuiuscunque conditions
qui iverint ad servitia Communis extra muros Racusij et receperint aliquod damnum in rebus et bonis
suis nihil habere debeant nec quid sibi refici debeant per commune sed fortunae suae imputetur.*

Acta Consilli Rogatorum, 60, 197 ([p>xaBuu apxuB, JlyOpoBHHK).
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TproBuHa je mpeacTaBIbaa KIUITy-KyllaBuily Tafanimer JlyOpoBHHKa.
bennm je mHTEpecnMa CiyXWjla W IyOpoBauka AUIJIOMAIdja Uy
3anucHULMMA ayopoBaukux Bujeha n3 XIV u XV crosbeha uecto cycpehemo
HanoMeHy /a Bujehe Oupa mokmucape y MucHjy Jia IITUTE W yHarpehyjy
nHTEpece AyOpoBadKMX TPropaia 1 Tpropune. Tako ce y 3aksby4Ky Masor
Bujeha ox 20. Besbade 1304. HaBOMUM /1a ce MMa y MHTEpECY M Ha KOPHCT
Tprosaiia u yntase Onhune nyopoBauke nzadbparu nokiucap Oany Miageny
y bocny, 1ok ce y 3akspyuxy Bemnmkor Bujeha ox 30. cpmma 1360. HaBomm
Jla ce TIOBOAOM H-eroBe KCHHJI0e MMa YIMYyTHTH MPOTOKOJIApHA MUCH]ja
rocriofnHy Biagapy CKIaBoHHje y IHJbY J1a C€ MOTBPAU U YUBPCTH MHD
Ha KOPHUCT AyOpOBaYKUX TPropala y OHUM KpajeBUMa.

Habpojenun mpaBHU Tiporicy OKa3yjy 1 I0Ka3yjy Ja je Biajajyhu cioj
JlyOpoBHUKa (BiacTesa) 3apaHa MoKa3uBao OpUTy 3a MOKJIUCApe U MUCH]S
Ka0 MHCTPYMEHTE 3a OJIp)KaBame JOAUPA IMOTPEOHOT, 4eCTO HEOITXOIHOT, C
HAaj3HA4YajHUjUM CPEIMIITHMA, IBOPOBUMA U BIIaIapuMa BaXKHUM 32 Ta 1Ay
BambCKy MOJIUTHKY U eKOHOMUKY JlyOpoBHHKaA. CHTYpHO je 1a je Ha FbeTOBO
3aKOHOJIABCTBO U3 TOT pa3fo0spa yTjenana cycjenHa Mramuja (Benenuja
y TIPBOM pefy), ajld je HECYMIHBO U TO Aa Ham J{yOpoBHUK — j1a 6ucMo
MOTJIH TOOUTH MTPABUIIHY U BjepHY CIIMKY — MOpamMo MpUTOM ycrniopehusaru
HE caMo C HajHaIpeIHIjIMa Ha TOM 1oJby (Benernjom) Hero u ¢ Apyruma.
Y ®upenny, Ha npumjep, HE MOCTOje MponucH o auruiomanuju uz XIII,
XIV u XV cromeha. Tamo Tex 1512. rox. rpaacko Bujehe moHOCH Iporwc
IpeMa KOjeM CBH JIMTUIOMATCKH MTPECTABHULIM I'pajia IMajy TIpaBo Ja yhy y
Bujehe ocampaeceropurie, nox u3 1526. narupa onpenda faa cy nzadpaHu y
MUCH]Y, cTapuju o 60 roguHa, 0cj000)eHu Ty)KHOCTH JIa TIPEy3My MHCH]Y!

[Ipomcu Hamrer JlyopoBauka o qummomanuju u3 X1V u XV croseeha
MOKa3yjy J1a je ¥ Ha TOM I0JbY OTHIIIA0 AaJIeKO, TAKO AAJIeKO Ja I'a, KaTKal,
MOXKEMO TOpeaNTH ¢ Berennjom, a 11a je jeHOM IPUIIMKOM BPEMEHCKU U
ucnpen we. OHM HaM MoKa3yjy 1 To jaa je JyOpoBHUK Jao CBOj JOMPHUHOC
(mpempa, Ha)KaJIoCT, jOII JJaHAC HEUCTPakeH ) OITheM pa3Bojy AUIIOMAIIHje,
TOT JIaHAC HEONXOJHOT MHCTpyMeHTa MelyyHapoaHor caoOpahaja.

Dr Bogdan KRIZMAN, 1955.
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KOJE ITPOMEHE HAM JIOHOCH HOBU 3AKOH
O JIOKAJIHUM N3BOPUMA?™

Caowcemax

Debdpyapa 2022. 200une donemu cy Ho6u uz360puu 3akonu. Maxo cy 3a

NPABHU U NOTUMUYKIU HCUBOM Y OPHCABU 3HAUATHUJU NApLaAMeHmapHU u300pu,
He mpeba 3anemapumu Hu 3HAYAj JTOKATHUX U300pa 3a YHKYUOHUCAFbE
Jjeounuya nokanuwa camoynpage. M3 moe pasnoza ce aymop onpeoenuo 3d
ananu3y H068o2 3aKoHa O IOKATHUM U300pUMA, YROPehuBarbem me2osux, ca
oopedbama ,,cmapoe‘* 3akona Kojum cy ypehusanu soxannu uzoopu. Lum
0602 pada jecme npeaied HAjeaANCHUJUX HOBUX pPellerbd KOja Cy y8edeHa
yesajarbem 3aKoHA 0 T0KATHUM U300puma y3 0c8pm Ha mo 0d Jiu €y HO8a
pewerba 60.ba uau 1owuja 00 npemxooHux. Kaxo 6u anaiuza ceux npomena
ouna npeobumna, npeomem aumaiuze ouhie 0en08uU 3aKOHA KOju ce muyy
opeawna 3a cnpogoherve uzbopa; HenpasUIHOCU Y 3ANUCHUKY O paody
oupaykux 006opa u saumume u300pHOE NPAsA, Al U 0eL08U 0 HOOHOULEH)
uzOopHe ucme u 000ebUBARY MAHOAMA, ¢ 003UPOM 0a Y MUM 0eL08UMA
nocmoje éeha oocmynarsa y 00HOCY HA panuje saxcehu 3aKoH. Y 3aK/byuKy
paoa cymupanu ¢y ymucyu usHemu y paoy, y3 KOMeHmape Koja peuieroa ou
€BeHMYanIHo Mo2ia bumu 60/ba.

Kwyune peuu: noxannu usdbopu, 3awmuma uzoopnoe npasa, uzbopna
Komucuja, oupauxu o0oop, npueoeop, NpomeHa U300pHo2
3aKomna, u3OOpHa auCma.

AyTOp je CTyleHT OCHOBHUX cTyauja Ha IIpaBHom ¢akynrery Yuusepsurtera y beorpany.
Enexrponcka agpeca ayropa: milic.stefan069@gmail.com.

OBaj paji peJIcTaBIba Ie0 CEMHHAPCKOT Pajia o Ha3uBOM ,,IIpoMene n3bopHOTr 3aKOHOTaBCTBA™
pabenor nox MmenTopcTBOM 1pod. ap Maje Hactuh.
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1. YBOA

[Tocne Jlpyror cerckor para y Permyonunum CpOuju Ha cHa3| je
010 jenHomapTHjcku pexxuM. Tako je ouso cse 1o 1990. kana cy onpixkaHu
npBu BumecTpaHauku u3dopu. llepuon ox 1990. rommHe no maHac,
o0eexuiie ¢y ydecrtane TypOyJeHI1je y IpoMeHr n300pHuX 3akoHa. Ha
MIPBUM TapJaMeHTapHUM W300puMa y MIpUMEeHH je 01o BehnHckn n300pHU
CHCTEM, 3aTHM MIPOITOPIMOHAITHHI, HajIIpe ca MaJTUM OpojeM (IeBeT) BEITMKHUX
M300PHUX jeIMHUIIA, TIa BETIMKUM OpojeM (JIBaieceT AeBET) MaIuX N300pHUX
jenununa, na ou 2000. roquae CpOuja mocraa jeaHa U300pHa jeIUHUIIA.

Kako cy n3060pu Bpio BaykaH CETMEHT Y JIEMOKPATCKOM APYIITBY
u noMohy ®muX Hapoj Oupa cBoje mpeiacTaBHuKe, TokoM 2021. ronnHe
OZIpKaH je HU3 cacTaHaKa MpeJCTaBHUKA BIACTH U Oono3uimje (1 ca u 6e3
EBPOIICKHX MOCPEIHUKA) Ca [IUJbEM YCBajakha HOBUX M300PHUX 3aKOHA, KOjU
Ou omoryhuii paBHOIIpaBHUj€ yCIOBE 3a MOTUTHYKY JeTaTHOCT. YeTBpTOor
(hebpyapa 2022. ronune Hapoana ckymnruna Penyonuke CpOuje ycBojuia
je 3akoH 0 m300py HapOIHHUX MOCIAHHUKA, 3aKOH 0 M300py MpeaceTHrnKa
Peny6nuike® u 3akoH o JokanHuM u3bopuMma (nasbe: 3JIN),* unme cy BaH
CHare CTaBJb€HU 3aKOH O M300py HapoaHux nocnanuka u3 2000. roguae,
3akoH 0 u3bopy npezacennuka Pernyonuke u3 2007. u 3aKoH O JIOKAJIHUM
n300puMa U3 UCTE TOIUHE.

Wmajyhu y BUy 1a Cy BaHpEIHU TTapiiaMeHTapHU U300pH, PEIOBHH
NpeICeTHUYKH | JIOKAIHU 1300pH 3a Teputopujy I'paga beorpana u jom
HEKHX jeTMHUIIA JIOKAIHE caMOoyIipaBe ofip>kanu 3. anpuiia 2022. rognHe, To
3HAYHM JIa Cy HOBHM M300PHHM 3aKOHH yYCBOjEHH HETIOCPEIHO TIPE OprKaBamba
n3bopa. To je y AMPEKTHO] CYNPOTHOCTH Ca MPEIOPYKOM Y H3BEILITA]Y
Opranmzanyje 3a eBporicky 6e30emnnoct u capanmy (OEBC) on oktobpa 2020.
TOJIMHE KOjH CE OJTHOCHO Ha napiiaMeHTapHe u3dope y Cpouju oprkane jyHa
2020. Hanwme, y 3aBpurHom neny u3Bemtaja, OEBC dopmynumie onpehene
Mperopyke, rie y MPUOPUTETHE MPETopyKe U TO Ha TIPBOM MECTY CTaBJba
3axTeB J1a pyHJaMEHTaIHE acleKkTe n300pa He Ou Tpedaio MemhaTH rouHY
naHa rpe u36opa.* Hema cyMmbe 1a ycBajambe HOBUX H300PHHX 3aKOHA, KOjer
rog oOnuMa Owiie M3MEHe 3aKOHO/IABCTBA, MPE/CTAaBIbAjy (pyHIaMEHTAIHE
npomene. OBze hemMo ce ykpaTKo OCBpHYTH Ha jenHy rpernopyky LlenTpa 3a
HCTpaXKuBame, OAroBopHOCT 1 TpancnapeHTHOCT (L[PTA), koja ce cactoju
y CHCTEMaTH30Bamby 1IeJIOKYITHEe N300pPHONIPaBHE MaTepHje KPo3 jeIMHCTBEH

! 3akon 0 u3dopy HapoaHHX nocianuka, Cryocoenu enachux PC, Op. 14/22.

2 3akoH 0 n3dopy npexacennuka penyonuke, Cryocoenu enacnux PC, 6p. 14/22.

3 3akoH o JokanHuM nsdopuma — 3JIU, Cayocoenu enacnux PC, 6p. 14/22.

4

ODIHR, Special Election Assessment Mission Final Report, ctp. 24, https://www.osce.org/files/f/
documents/a/3/466026.pdf, 23. 2. 2022.
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3aKOH,’ K0ja yCBajambeM HOBHUX 3aKOHA Takole Hije ucmymeHa. Ha nouetky
Tpeba ucrahu ia mpaso 1a Oupa u Oyyie OnpaH UMa 1 TyHOJIETHH IP’KaBJhaHIH
Penyonuke CpOuje koju je NeTMMHUYHO JIUIICH MOCIOBHE CIIOCOOHOCTH,
aKo CyJl peliemheM O JACTUMUYHOM JIUIIEHY MOCIOBHE CIOCOOHOCTH HUje
YTBP/IMO JIa je HECTIOCOOHO J1a BPILK N300PHO MPaBo’.

OnprxaBame JOKaATHUX n36opa y CpOuju HUje OMIIO O BEIMKOT
3Hauaja Kao MaplaMeHTapHU U MPEICeTHHYKU. Y MPUIOT TOME TOBOPH J1a
je OEBC, xao Bonmeha meljyHapoaHa opraHu3aiyja Kkoja mocmarpa u3oope,
nokate m3bope mocMarpaia camo 2000. u 2002. roqune.” JlokamHu n3bopu
2000. roquHe Cy OMITM MHTEPECAHTHU U3 PA3IIora IITO Cy yCIEAUIH ITOCIe
JoKaJTHUX 1300pa 1996. rognHe, HAKOH KOJHX je AOILIO 10 BULIEMECEUHNX
nporecrta rpalhana 300T HeMmpu3HaBamka U300PHUX pe3yaTara, IMTo je Ha
Kpajy pe3ynTupaio ykibyunBameM mucuje OEBC-a y moctuzbopHu mporec.
Wzacnanuk npencenasajyher OEBC-a, ®enurne l'oncanec (Felipe Gonzalez),
Tajia je OLIEHHUO JIa je ONO3UIIN]ja OJIHENA MTO0S/Y Y JPYroM KPyTy | Jia BIacT
Tpeba To aa mpusHa.® Ho, cBakako 1a je ompikaBame JIOKATHUX H300pa
3HAYajHO 3a (PYHKIMOHHCAE jeIMHUIIA JIOKAIHE CaMOYIIpaBe, HApPOUUTO
KaJia ce He OJIPKaBajy HCTOBPEMEHO KaJl U MapiaMeHTapHH.

2. OPTAHU 3A CITPOBOBEBE M350PA

2.1. 360opHa komucuja

Opranu 3a cripoBol)ere JIOKaTHUX U300pa jecy U300pHE KOMUCH]E
u O6upadku oxdopu. OHM Cy caMOCTaJIHM M HE3aBUCHU U CBOj paji, KOjH
je jaBaH, 00aBJbajy Ha OCHOBY 3akoHa. OBU OpraHu pajiec y CTaJIHOM U
MPOIIMPEHOM cacTaBy. [IpaBo Jia mpeluioky YjiaHa ¥ 3aMEHUKA 4YiaHa Y
MPOLIMPEHOM CacTaBy MMa MOIHOCHIIALL TIporiaiieHe u30opHe nucte. Kao
yCIIOBe 3a WiaHcTBO y oprany 3JIM HaBomu: mocenoBame H300PHOT MpaBa,

3 Osga npenopyka no cucremarusauuju LIPTA-e ciama y crape npenopyke. Y cBOM H3BEIITAjy ca
u3bopa 2020. romune, LIPTA je caunHnna TabeqapHu npernes cBOjux npernopyka 10 2020. roxune
y3 03HAUYCHHC 12 JIH Cy OHE UCIYE-CHE, HEHCITYbCHE HITH JICITUMHUYHO HeTybene. Bu. https://crta.rs/
wp-content/uploads/2020/10/Parlamentarni-izbori-2020_Crta_Zavrsni-izvestaj.pdf, ctp. 113-115,
27.2.2022.

6 31U, Cryac6enu enacnux PC, 6p. 14/22, uin. 3.

7 Maja Hactuh, ,,Yiiora OEBC-a y nocmarpamy u3bopa y Cpouju”, y 30opuuxy: Kako, koea u

3awmo cmo bupanu (npupenunn: Musnan Joanosuh, lyman Byunhesunh), CiryxOenn macHuk u

WucTutyT 32 monutuuke cryauje, beorpazn, 2020, crp. 1054.

Mmuan Panajuh, ,,[Iutama n3bopHOr cucrema y JokaiHOj camoymnpasu Cpouje”, y 300pHUKY:

Vernahusarse npasnoe cucmema Cpouje ca cmanoapouma Eeponcke ynuje (npupeano: Muonpar

Muhosuh), [Ipasru pakynrer n MHcTHTYT 32 IpaBHE U ApymTBeHe Hayke, Kparyjesar, 2019, ctp.

163-164.
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MpeOUBaIUINTE HA TEPUTOPHUjH JEHMHHUIIE JIOKAJTHE CaMOYIIpaBe U Jia JIHLEe
HHje 000PHUK, HUTH KaHaUIaT 3a 0100opHuKa.’ [IpuMETHO je 1a ce Kao ycioB
BUILIE HE HABOJH TO J]a N300pHA JICTA, KOja MpeJiake YiaHa y MPOIIHPEHOM
cacTaBy, MOpa caJip)KaTi HajMame JBe TpehiHe kaHauaaTa o yKymHor Opoja
0100pHIKA KOjH ce OMpa y TOj jeMUHHUIIN JToKaaHe camoympase.'? [To panujem
peniemy, n300pHy KOMHCH]Y Y CTaTHOM CAacTaBy YMHWIN Cy TPEICETHUK
U HajMame LIECT YJaHOoBa KOje MMEHYje CKYINIUTHHA jeNHUIIE JIOKAIHE
camoympase, Ha IPeuIor 0J00PHUYKHX I'pyla y CKYIIITHHH jeAHHUIE
JIOKaJTHE caMoyTIpaBe, cpasMepHo 6pojy omdopuuka.'!! Hosu 3JI1 oapehyje
na Opoj 4naHoBa N300pHE KOMICHjE y CTaJTHOM CacTaBy, Koje Takole Oupa
CKYIIITHHA Ha MPEAJIOr OA0OPHUYKHUX TpyIia, 3aBUCH 0J] Opoja yucaHHX
Oupaya.

TaGena 1. [lpuka3 Opoja wiaHoBa H300pHE KOMUCH]E Y CTATHOM CAacTaBy

Bpoj ynucanmnx Oupada y jeInHUIH Bpoj umanoBa n300pHEe KOMHUCH]E Y
JIOKaJIHE caMOoyIIpaBe CTAJIHOM CacTaBy

MPEACEIHNK, IIECT WIAHOBA, 3aMCHUK
110 50.000 MpeJICeIHUKA U IECT 3aMEHHKa
YJIaHOBA

MpeCEeIHHK, 0CaM WIAHOBA, 3aMEHHK
1o 100.000 [peCeaHNKa U 0CaM 3aMEHHUKa
YJIaHOBA

MpPEJICeTHNK, IeCeT YIAHOBA, 3aMEHHK
1o 500.000 MIpe/ICeHUKA U JIECET 3aMEHUKa
4JIaHOBA

MpeCEHHK, IBAHAECT WIAHOBA,
ure ox 500.000 3aMEHHUK MPEICETHUKA U IBAHAECT
3aMeHUKa YWIaHOBA

Wzsop: 311U, Cryorcoenu enacnux PC, 6p. 14/22, an. 18.

3akoH o jokainHuM nzdopuma — 3JIU, Cryorcoenu enacnux PC, 6p. 14/22, un. 15.

Jlparan Crojanosuh, Yemasno npaso, IlpaBuu daxynrer — Lenrap 3a nyonukanuje, Humr, 2014,
crp. 294. Ilope oBor, BUILIE HEMA HU OBAKBOI' yCJIOBA 33 MOJIUTHYKE CTPAHKE HALMOHAIHUX
MamHHa, Yhje JIMCTE Cy 110 J0CaIallbeM peliekhy MOopale UMaTH HajMawme jeiHy TpehuHy
KaHJuaTa ol yKyHmHOT Opoja Koju ce Oupa y Toj jeJMHHIM JIOKaJIHEe CaMOyIIpaBe Kako OM nMaiie
CBOT IIPEJICTABHUKA Yy TIPOIIMPEHOM CacTaBy.

Y. 14 3akona o nokanHum uzbopuma, Cryorcoenu enachux PC, 6p. 129/07-50, 34/10-38 — omryka
VYC, 54/11-3, 12/20-4, 16/20-3 — ayTeHTHYIHO TyMademe, 68/20.
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Hujenna onbopHuyka rpyna HEe MOXKE Ja MPENJIOKH BHILIE O]
MIOJIOBHHE WIAHOBA M 3aMEHMKA. YKOJHKO jeIHa OZOOpHUYKA Ipyra uMa
HAaTNOJIOBHYHY BehMHY 0J0OpHMKA, OH/Ia OHA MPEIJIaKe MpEeACEeIHUKA,
3aMEeHHKa TpeJCeTHNKa, YJIaHOBE M 3aMEHHKE 4YJlaHOBa 4Hju Opoj ca
MPEACEAHUKOM, OTHOCHO 3aMEHHKOM Mpe/ICeHNKA HUje Behn 011 ToJIoBHHE
Opoja wiaHOBa, OMHOCHO 3aMEHHMKA WIAHOBA, JOK IPEOCTAJIe YWIAHOBE
MpeIay ocTajie OM00PHUUKE TpyTe cpasMepHo 0pojy oadopHuKa.'> Ako
MTOCTOjH CaMo je/THa OOOPHUYKA IPyTIa, TOCTYIAK j€ WACHTHYaH, C THM IITO
MpeocTalie YIaHOBE MpeIake HAYeIHUK OIMIITHHCKE, OAHOCHO TpajicKe
yIpaBe 13 pejia 3armoCcIeHNX Y OMIITHHCKO], OTHOCHO TPAJICKO] YIIPABH KOjU
HUMajy UCKYCTBa y cripoBoljery u3bopa.'’ ¥V pany uzbopre komucuje, 6e3
IpaBa OTy4nBamka, y4eCTBYjy CEKpeTap 1 3aMeHHUK cekperapa. Cexperap
1 3aMEHHUK CEKpeTapa, Kao v NpeICeIHIK 1 3aMEHHUK Npe/IceTHIKa H300pHEe
KOMHCHj€ MOpPajy MMaTH BHCOKO 00pa30Bame y OONIACTH MPaBHUX HayKa.
[IpoTHB o/TyKEe O UMEHOBaKY YJIAHOBA M 3aMEHHMKA YJAHOBA y CTAIHOM
cacTaBy CBaKH IOIHOCHJIAI] H300pHE JINCTE, KOja jé OCBOjWiIa MaHAaTe y
nocrojeheM ca3uBy CKyNIITHHE, MOKE TIOAHETH Kajly BUIIEM Cyly Ha
YHjeM ce MOAPYYjy HaJa3! CEIUILTE CKYNIITHHE, Y POKY OJl CellaM JIaHa O
00jaBJpHBama OTyKe Ha BeO-npe3eHTauuju.'* To je HOBUHA Y OJJHOCY Ha
CTapo peIIeHE, 10 KOME je Orita JomyIiTeHa xajnba YpaBHOM Cyay'” y poKy
o011 24 Jaca o ToHOIIIEa pererba. ¢ Hoo periene je 6076 HCKIBYUHBO 300T
myxer poka.'” I1ITo ce mpoiMpeHor cactaBa THYE, MOJHOCHJIALL IPOITIAIICHE
n300pHE JIMCTE MOpa AOCTABUTH MPEJIOT 32 UMEHOBAKE WIaHa U 3aMEHUKA

12 3JIU, Cryosc6enu enacnux PC, 6p. 14/22, an. 20 ct. 3.

3 3JIU, Cayorcbenu enacnux PC, 6p. 14/22, 4. 20 cr. 5.

4 3JIU, Cayorcbenu enacnux PC, 6p. 14/22, un. 21 cr. 1.

Vrpasuu cyn nodeo je ca pajgom 2010. rogune. YCTaHOBIBEH je caMo jeaaH YIpaBHH CYI, HUCY
npeBUl)eHN BUILIM yIIPaBHH CYIOBH, HUTH BPXOBHH ynpaBHH cyd. Bua. 3opan Tomuh, /Ipasno,
yenpasno, ynpagio, Ciyxbenn riacuuk, beorpaz, 2011, crp. 89.

IIpoMeHa HaUIeKHOCTH CYI0Ba IOCTOjH M KOJI OCTaBKe o100pHuKa. Hanme, 110 crapom peliery
Ha OJUTyKe CKYIIITHHE O NMPECTaHKy MaHara 0A00pHHUKaA XKajba ce MOJHOCHIA YIIPaBHOM CYILY,
JIOK C€ 110 HOBOM pellIelbY xkKaiba y TaKBOM CJIy4ajy MOAHOCH BUIIeM cyay. Hako ce u3bopHHu criop
PpasiMKyje of KIACHYHOT YIIPaBHOT CIIOpa, H300pHa KOMHICHja Ce MOXe [0CMATPaTH Kao yIpaBHH
oprat sui generis. Tpeba y3eTH y 003Up 1 To Jia je YIIpaBHHU CyJI 0OCTBAPHUO U3BECHY CIICLHjaIN3aLH]y
y penaBamy H300pPHUX CIIOPOBA U J1a je TO Jajio no3utusHe edexre (Bua. Maja Hactuh, /Ipasnu
npunyunu uzbopnoe cucmema, llpasun daxynrer — Llenrap 3a myonuxauuje, Hum, 2017, crp.
193-198). Yenen HaBeJieHOT OCTaje HEjacHO 300T 4era je 3aKOHOaBall yMECTO MOCTYIIamba jeAHOT
CIIELMjAIIH30BAHOT Cy/Ia YBEO MOCTYIAE Cy/ia OIIIITE HA/UISKHOCTH, YHja HA/UISKHOCT HUje YCKO
BE3aHa 3a peluaBarbe H300PHHX CIIOPOBa.

OBO M3 pasiiora LITO BHILIK CYJIOBH HEMajy YIPaBHA OIeJbeiba, U IPEBACXOJHO MOCTYNajy Y
KpPUBMYHHM M rpahanckum crBapuma. ITocToje MuIUBea 1a OM OBAaKkBO HpebaluBarmbe
HaJUICKHOCTH MOIVIO Jia I0BEJie 10 TpeornTepeheHOCTH BUIIHX CYI0Ba H YaK 10 Pa3IMIHTe CYICKe
IpaKce y 3aBUCHOCTH O]l MECHE HaJJI)KHOCTH BHIIHX cymoBa. JleT: https:/crta.rs/wp-content/
uploads/2021/12/Crtini-komentari-na-izborne-zakone-dostavljenu-u-okviru-javne-rasparave.pdf,
crp. 31-32,27.2.2022.
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YJlaHa HajKaCHUje cellaM JlaHa Mpe JaHa riacama. YKOJIUKO Mpeior Oyie
on0ujeH uin 00aveH, J03BOJBEH j€ IPUTOBOP N300PHO] KOMHUCHJU Y POKY
o7 48 yacoBa 071 00jaBJbHBamba pelicha Ha BeO-npe3eHTanuju. s Jlo3BosbeH
j€ ¥l TPUTOBOP TPOTHUB PEIIeHa O UMEHOBAY WIAHA U 3aMEHHKa, KOjH MOTY
MOTHETH PEruCTPOBaHa MOJIMTHYKA CTpaHKa u Oupad. Tpeba HartacuTH Ja je
n300pHa KOMHUCH]ja Ty’KHa J1a, Ka/1a JIOHECE OJUTYKY I10 3aXTEBY, IIOJJHOCHOLA
3axTeBa 00aBECTH J1a je OJIYKa 110 FlEeTOBOM 3aXTeBY JIOHETa 1 00jaBJbCHA.

2.2. bupauxu onbop

Bupauku ogbop Takohe paau y CTATHOM U HPOIIUPEHOM CACTaBy
YHj¥ YWIAHOBH U 3aMEHHIIN MOPajy OUTH UMEHOBaHH HajKaCHU]j€ JAECeT JaHa
Ipe JaHa racama. bupauku og00p y CTalHOM cacTaBy UMa MPECEIHHKA,
3aMEHHKa MPEeICeIHIKA, IBAa YWIaHa 1 J[Ba 3aMEHHKA YIaHa KOje Ha IIPeIor
0I0OpHUYKKX Tpylna uMeHyje u3bopHa komucuja. [1lo panujem peniemwy,
Oupadky omdop ce cacTojao of MpeAceIHnKa U YeTupH wiana. Hujenna
0JI00pHUYKA TPyIa HE MOXKE Ha jeJITHOM OMPAYKOM MECTY Jia TPEJIONKH U
IpeIceJHIKA ¥ 3aMEHNKa peIceJHIKa Oupadkor ondopa. Uiana n 3aMeHHKa
YjaHa y NpOUIMPEHOM cacTaBy Mpesiaxe MOAHOCUIIAL IIpoIIalieHe H300pHe
mmcte. [IpoTuB pemema KojuM je of0adeH Witm oI01jeH MPEJIor 32 UMEHOBAhE
YiaHa UM 3aMEHUKA MOXKE C€ MOTHETH TPUTOBOP H300PHO] KOMUCH]U Y POKY
o 48 dacoBa 011 00jaB/bHBaba peliekha Ha BeO-peseHTarmju.'” [Ipotus
peliema 0 MMEHOBAKY 4IaHa, OJHOCHO 3aMEHHKa y CTaJHOM CAaCTaBy,
MIPUTOBOP MOTY MOAHETH MTOAHOCHIIAL] IpOoIvIalieHe n300pHe HcTe, Oupad
U 00OpHHUYKA IpyIa, a MPOTHB pPeliekha 0 UMEHOBABY YJaHa, OJHOCHO
3aMEHHKa y MPOIIMPEHOM CacTaBy, OBIaITheHn Cy0jeKTH 3a TIOAHOIICHE
MIPUTOBOpPA jecy MOAHOCHIIAL IpoIvalieHe n30opHe nucre u oupad. Kana
ce JIOKAJTHU M300pH OIprKaBajy HCTOBPEMEHO Ca MapiaMeHTapHUM HIIH
n3bopuMa 3a rnpejceaHuka PenyOiuke, 11aca ce Ha UCTUM OMPAYKUM
MeCTHMa U U300pe CIIPOBO/IE OMpadKy O00PH KOjH Cy 00pa30BaHH y CKIIaLy
ca 3aKOHOM KojuM ce ypehyje n3bop Hapo HUX MOCTaHHKA.

3. IOJHOLIEWKE N3B0OPHE JIMCTE

N36opHy aHCTY MOKE MOJHETH MOJIUTHYKA CTpaHKa, KOATUIHUja
MTOJINTUYKUX CTpaHaka WU Tpyra rpalhaHa, MTo je WASHTHYHO paHUjeM
pewiewy. bupaun koju gopmupajy rpyny rpahana panum mogHouIeHa
n300pHE TUCTE HE MOPajy UMaTH MPEOUBAIIUIITE HA TEPUTOPHU)H jSTMHHIIC

18 3JIU, Cayorcoenu enachux PC, 6p. 14/22, un. 24 cr. 1.
19 3JIU, Cayorcbenu enacnux PC, 6p. 14/22, wn. 32.
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JIOKaJHE caMoyTpaBe y K0joj ce crpoBoje n3bopu.”’ Anu, 3a ogbopHHKa
MOJKe OUTH n3abpaH MyHOJIETHH JIpKaBJbaHUH PerryOnrke CpOuje koju mma
npeOUBaMIITE HA TEPUTOPHjH jeIMHHMIIE JIOKanHe camoympase.”’ Takohe,
HOocwIal n300pHe JTUCTe He MOpa OMTH KaHAWAAT 3a OMOOpHUKA, HUTH
MOpa UMaTH MPEOUBAIIUIIITE HA TEPUTOPH]H JSIMHULIC JIOKATHE CAMOYTIPaRBe.
Tume HHje ncnymena npernopyka [[PTA-e mox #6 xoja rmacu na Tpeba
yBecTH 00aBe3y Ja HOCHIIAIL JTUCTe Oy/ie KaHAUIaT Ha JIOKATHUM n30opuma.?
Hapagno, peu je o nmpenopyuu koja Hema o0aBe3yjyhy cHary, amm Moxe
MOCITY)KUTH TIPHIMKOM €BeHTyalnHux Oymyhu m3MeHa, ogHOCHO de lege
ferenda.

VY tom norneny, Behy Texuny umajy npenopyke OEBC-a, ¢ 063upom
Ia je y nuramy MelyHapomna opranmsanuja. [IpomemeH je u pok 3a
MOJIHOIIICHE N300PHE JIUCTE, KOjU yMecTo paHujux 15, cama uznocu 20
JlaHa TIpe JaHa riacama. [lo paHujem pemiemy, 3a mporamemne n300pHe
ncTe OWIIo je HEONXOHO Ja JIMCTa Calp ki HajMame TpehuHy Kanauaara
0]l YKyITHOT Opoja Koju ce Oupa y Toj jeJMHHIIN JIOKAITHE CAMOYIIPaBe 1 1A j&
CBAKOT KaH/IHaTa CBOjHM MOTIHCHMa Tofpskano 30 oupaua.” M3y3erak of
OBOT ITpaBUIIA ITPEJICTABIbAJIE CY jeMHHUIIE JTOKATHE CaMOyTIpaBe Koje nMajy
Mambe ox 20.000 yrnucanux Oupada, rie je 6uno qoBosbHO 200 motmwmca.?
Hogwu 3JIM He mocTaBsba yCIIOB MUHIUMAITHOT Opoja KaHAWIaTa Ha JTUCTH,
a MpoMeeH je U Opoj HEONMXOAHMX TOTIHCA, KOjU caaa 3aBUcH of Opoja
YIHCaHUX Oupada.

Tabena 2. Bpoj HEOMXOMHKUX MOTITHCA 33 IPOIIAlIehe H300PHE JIHCTEe

Bpoj ynucanmnx Oupada y jeTnHUIH Bpoj BEOmXOMENX noTHCA
JIOKaJIHE CaMOyTIpaBe

10 20.000 200 bupaua
10 30.000 300 6upaua
10 50.000 500 Oupaga
J0 70.000 600 6upaua
10 100.000 800 dbupaga
110 500.000 1.000 Gupada

Butire o1 500.000 3.000 Gupaua

WsBop: 3JIU, Cayorcoenu enacnux PC, Op. 14/22, an. 43.

20 3JIU, Cnyscoenu enachuk PC, Op. 14/22, uin. 38.

Maja Nasti¢, ,,Local elections in Serbia. A critical review", Studia Wyborcze, Faculty of Law,
University of Lodz, vol. 30, 2020, ctp. 115.

https://crta.rs/wp-content/uploads/2020/10/Parlamentarni-izbori-2020_Crta_Zavrsni-izvestaj.pdf,
crp. 113, 27.2.2022.

Jparan Crojanosuh, Yemasno npaso, uas. neno, ctp. 291.
Hcro.
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Bupau 1 1asbe cBojuM MOTITUCOM MOKE TIOAPKATH CaMO jeIHY JIUCTY,
MeljyTHM, TTOCTOjU U3y3eTaK. YKOIUKO MOJHOCHIIAIl N300pHE JINCTE TIpea
Behu Opoj Baxehux motmuca of MoTpeOHOr, H300pHA KOMUCH]a y3UMa Y
0031p caMo TIOTHHCE 0 HEOMXOIHOT Opoja Mo a30ydHOM pey, AOK ce 3a
Oupave 4uju MOTIMUCH HUCY y3€TH y 003Mp CMaTpa Ja HUCY MOAPKAIH Ty
JIUCTY 1 JIa CBOJUM TIOTIIFICOM MOTY ITOZIp>KaTH ApyTy. To je ca jeane crpaHe
J00po peliewe, jep, y3 YKHIamke yClioBa Jia IUcTa Mopa uMatu Tpehuny
KaH/W/aaTa, OJNaKIIaBa KaHIUI0Bamke. MehyTum, ca apyre crpane Moxke
JIOBECTH JI0 M0jaBe eKCTPEMHUX MapThja, IITO je WHAa4ye jeJHa HeraTHBHA
OJIJTMKA MPOTIOPIIMOHANHOT crcTeMa.”> Behoj dbparmenTanuju noroayje u
CMameHhe M300PHOT LIEH3YCa, jep CE Ha Taj HAYWH CMambyje Op0j HEOTIXOTHUX
IJ1IacoBa 3a OCBajame OAOOPHUYKOT MaHjaTa (Kao MpUMep ce HaBOIH
ommtuHa LpHa Tpasa, rae je 2020. 3a jeqHO 0AOOPHUYKO MECTO OHIIO
HEOITXOIHO OCBOjHUTH cBera 29 riacosa).”®

4. HEITPABUJIHOCTH V 3AIIMCHUKY O PAAY
BMPAYKOI" OJBOPA

KonTpouy 3anucHrKa 0 pagy Oupadkor ogoopa Bpiie Oupadku o10op
1 uU300pHA KOMHUCH]ja MPUIIMKOM IPUMOIIpeaje u300pHOT Marepujaiia.
[lITo ce HEMpaBUITHOCTH Y 3aIMCHUKY O paxy Oupadkor ondopa tuye, 3JIN
npenBula naKe v TEIIKe rpeike. Y paHujeM 3aKOHOJIOBACTBY HHje MPaBJbeHA
pasiuKa Ha Jlake ¥ Telke rpernke. Jlake rpenike mocroje: 1) ako y 3alucHUKY
0 pajty Oupadkor 0100pa HUje 3a0eJIeKEH UITH je TIOTPEIIHO 3a0esIeKeH Opoj
Ompada Koju Cy YITHMCaHH y U3BOJI M3 OMPAYKOT CIIMCKA; 2) aKo Y 3aIICHUKY
0 paay Oupaukor oj00pa HHje 3a0eiiexeH Opoj Oupaya Koju je u3alnao
Ha n30ope, a OCTaIK Pe3yATaTH Cy JIOTUYKO-PauyHCKH WCIPaBHU; 3) aKo
j€ y 3alucHUKY 0 pajay Oupadkor ogdopa 3abeiiexeH Opoj Oupada Koju je
n3amao Ha uzbope Behu o 6poja ynucanux 6upaya y u3Boj U3 OMpadKor
CITUCKA, a OCTaJIM Pe3yJITaTH Cy JIOTUYKO-PauyyHCKH UCHIPABHU; 4) ako y
3aMICHUKY O pajly Oupadkor ogdoopa HHje 3a0eIexeH yKyIaH Opoj ITacadyKux
muctuha y Tacaykoj KyTHjH, a OCTalld PE3YyNTaTH Cy JIOTHUKO-PauyHCKH
WCIIPAaBHHU U 5) ako y 3alMCHUKY O pajy Oupadkor og0opa Huje 3a0enekeH
0poj Baxxehux mracaukux nuctuha, a 30up Opoja HeBaxxehux rmacaukux
muctrha u Opoja TIracoBa Koje je 1mojeTnHaYHo JoOHIa cBaka n300pHa JIMCTa

2 Jlparan Yop6uh, Cnasuura Kosauesuh, /Torumuuxu cucmem, lpaBuu daxynrer — Llenrap 3a
nyonukauyje, Hum, 2014, ctp. 277.

Munan JoBanosuh, Jlejan Maruh, ,,MI360pu on100opHUKA CKyNIITHHA ONINTHHA W TPajoBa y
Cp6uju 1990-2020. romune”, y 360pHUKY: Kako, koea u 3awmo cmo dupanu (npupenun: Mutan
Joanosuh, [lyman Byunhesuh), Ciyx06enn racauk u iHCTHTYT 32 monuTidke cryauje, beorpan,
2020, crp. 711.

156



APXUB, 3/2022 - Cmeghan MUIIN'H — Koje npomene Ham OOHOCU HOBU...
(cmp. 149-165)

jenHax je 6pojy rmacaukux JucTuha KOju ce Hajase y rimacadkoj KyTuju.”’
Kana yTBpam mocrojame 0BHX Tpemniaka, n300pHa KOMHCH]ja JOHOCH PEIIeHHhe
0 UCTpaBJbaky IpeIliaka o0 pajay OMpavkor o100pa, a Ha OCHOBY M3BEINTaja
0 KOHTPOJIH 3aIMCHUKA O pay Oupadkor ogdopa.

Kana yrBpam Temrke rpemike, 1300pHa KOMHCHja MOXE J1a JIOHEece
peleme 0 HCIpaBibamby Ipeniaka o paay Ompadxor ogbopa — pereme
KOjUM KOHCTaTyje Jia ce Ha opel)eHOM OMpayKoM MecTy He MOTY YTBPIAHTH
pe3yATaTH IMacama WK peliehe KOjUM IIOHMIITaBa IIacambe Ha OMpaIkoM
MECTY MO CIIy»)0€HO]j Jy)HOCTH. Telike rpeiike mocroje: 1) ako je y
3alMCHUKY O pagy Ompadkor ogdopa O6poj Iiacaykux JucTrha y Tiacadkoj
KyTHju Behu oz 6poja Oupayva Koju cy n3anui Ha u300pe; 2) ako y 3aluCcCHUKY
0 paxy Oupadxor odopa 30up Opoja racosa Koje je rmojennHaqdHo J00mIa
cBaka M300pHa JIKCTa HUje jeHak Opojy Bakehux riacaukux nuctuha, a
30up Opoja HeBakehmx Titacaukmx JincTuha u Opoja Baxkehux rmacaykux
mictuha jeqHak je Opojy miacauykux JMcTrha Koju ce Hajlaze y I1acaykoj
KyTHjH; 3) aKko je y 3alucHHUKY O paxy Oupadxor ombopa 30up Opoja
HeBaxehux miacaukux nucrtuha u OpojeBa MIacoBa Koje je MojenHaYHO
nmoOmira cBaka m30opHa nucra Behu ox Opoja Oupava Koju Cy yNHCaHU Y
W3BOJ M3 OMpayKor ciucKa; 4) ako Opoj Bakehux rmacaykux nucruha Koju
je 3abenexeH y 3alMCHUKY O paxy OMpadkor oadopa HUje jemHaK 30upy
Opoja m1acoBa Koje je mojeuHavyHo JoOuIa cBaka M300pHA JIUCTa, a 30Hup
Opoja HeBaxxehmx rmacaukux imctiha 1 6poja rracoBa Koje je MmojeTuHaYHO
Jno0uiia cBaka n300pHa JIMCTA jeIHaK je Opojy Iacaukux JiMcTuha Koju ce
Haja3e y mIacaykoj KyTHjH; 5) aKko y 3aliCHUKY O pajay Oupadkor ogdoopa
Huje 3a0enexen 0poj HeBakehnx racaukux auctiha, a 30up Opoja rmacosa
KOj€ je TI0jeIMHavYHO ToOMITa cBaka M300pHA JINCTA jeTHAK je WM MambH Off
Opoja rmacaukux JucTrha Koju ce Hajla3e y IIacauykoj KyTuju u 6) ako 0poj
HeBaxehnx mmacaukmx nuctruha Koju je 3a0enekeH y 3allMCHUKY O pay
Oupadxor ogbopa HHje jelHaK pa3IuiIy Opoja IIacauykux JucTUha Koju ce
Hajasze y Ivacadykoj KyTHju u Opoja Bakehnx rmacadkux jmctuha, a 30up
Opoja r1acoBa Koje je NojeMHa4YHO JOOHIIa CBaKka H300PHA JINCTA jJEHAK je
WITH MarH 01 Opoja rtacaykux JUCTHha Koju ce Hajla3e y Iacaukoj Ky Thju.

W360pHa nucTa Koja je 1o mpeIruMUHApHUM pPe3yaTaTuMa OCBOjUIIa
HajMame 2% II1acoBa MOXKE TIOJJHETH 3aXTEB 32 KOHTPOITY 3aIMCHHUKA O Py
Oupaukor o100pa Mo Y30pKYy, y POKy 0j1 48 yacoBa o 3aTBapama OUpavyKux
Mmecta.”’ M3BemTaj 0 OBakO M3BPIICHO] KOHTPOJIH, U300pHA KOMHUCH]ja
o0jaBJbyje Ha BeO-mpe3eHTalMju. Pellemhe KojuM MOHMINTABA TIIacamke Ha
OupadkoM MecTy, n300pHa KomucHja he TOHETH Kajia MPUIUKOM KOHTPOJIE
2 3JIU, Cayocoenu enacnux PC, 6p. 14/22, ui. 49.

2 3JIU, Cayocoenu enacnux PC, 6p. 14/22, ui. 50.
2 3JIU, Cryocoenu enachux PC, 6p. 14/22, an. 52, ct. 1 n cr. 2.
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3allMCHHUKA O paay Oupadkor oxdopa yTBPAM Ja MOCTOjH HENPaBUIHOCT
KOja je pasJIor Jla ce Tiacame Ha OMpadykoM MECTY TOHHIITH I10 CITYXOeHO]
Iy>KHOCTH. HenpaBMUIIHOCTH KOje MOTY pe3ylTHPaTH OBAaKBUM MOCTYAmbEM
cy ciienehe: 1) 6poj rmacaukux auctuhu y KyTHju je Behu ox 6poja Oupaua
KOjH Cy M3alllIi Ha u300pe; 2) Oupadxu on00p je omoryhno ja riaca jauiie Koje
HUje YIUCcaHo y OMpayKy crucak; 3) y Tiacauykoj KyTHju HeMa KOHTPOIHOT
JIUCTa WJIM KOHTPOJIHHU JIUCT HUje MOMYHCH WK ra HUje MOTIHCA0 TPBU
Oupad u Oap jeman unaH Oupadxor ogbdopa u 4) 30up Opoja HeynoTpedIbEHNX
1acauykux Juctuha u 6poja macauykux Juctuha y racadkoj KyTHju je Behn
ox1 6poja mracaukux jgucTrha Koje je mpumuo oupauku ondoop.

[open HaBeAeHUX HENPABUIIHOCTH, y OMTHE MOBPEAE N300PHOT NpaBa
yOpajajy ce m3mel)y ocranor: macame yMecTo Oupada, moBpeia TajHOCTH
mIacama, BUIIECTPYKO IMacame, oHeMoryhaBame Oupada yIucaHor y CHCaK
J1a T71aca, OJICyCTBO WIaHOBA OMpaYKor 0100pa ca OMpadKoT MEeCTa, yTUIIAmhe
yjiaHOoBa Oupavkor ojdopa wiu Tpehux nuna Ha OupaueB u300p, racame
0e3 ucmpase 3a JOKa3UBamke UIeHTHTETA. !

5. AOAEJbBUBAILE MAHIIATA

Jla 6m yuecTBOBasla y pacroieny MaHjata u300pHa JIMcTa Mopa
OCBOjUTH, Kao U paHHje, HajMame 3% racoBa ox Opoja Oupava Koju cy
macanu. To je y ckiamy ca MUNUbemeM Jlajimxapra Koju cMaTpa J1a paan
00Jbe IPOTIOPLIMOHATHOCTH HE TpeOa YBOAUTH U300PHE MParoBe, a yKOJIUKO
OHH T0CTOje, He Ou Tpebario aa npely 3%.*? JenHa HOBHHA Koja ce npeBula
jecre na, y ciry4ajy a u300pHa jrcra npehe neH3syc, a o cucremy Hajseher
KOJTMYHUKA HE OCBOjH MaHJaT, HIIaK OCBaja jeflaH MaH/AaT W TO Ha padyyH
n300pHE JMCTE KOjOj MpHUIajia MOCIEABN KOJINYHUK Ha OCHOBY KOjer ce
no0uja MaH/aT, a KOja HHje MamkbWHCKA JIMCTA M KOja UMa BHIIE O] jeTHOT
Manara.*® CkpalieH je pok 3a 10/e/Ty MaH1aTa KOji YMECTO PaHUjUX AeCeT
JaHa o7 00jaBJpMBama YKYITHHUX pe3yliTaTa u30opa, caja M3HOCH CelaM
naHa. Takole, KOHCTUTYTHBHA CeJHMIIA ca3uBa ce y poky oxa 10 naHa on

30 3JIU, Cnyscoenu enachuk PC, Op. 14/22, ui. 56.

Jlejan Byueruh, ,,3amtuta u360pHOr MpaBa Ha JIOKaJIHUM H300puMa“, y 300pHUKY: [Ipupyunuk
3a cnpogoherve nokannux uzoopa (npupenuo: Munan Joanosuh), Cranna KoHpepeHiHja rpagosa
n onrrnHa — Cages rpajioa u onithHa, beorpan, 2020, ctp. 243.

Cunasuiua Opnosuh, [Tonumuronowxu oenedu, Ciayxbenn racHuk, beorpaz, 2010, ctp. 158.
3JIU, Cryacoenu enacnux PC, 6p. 14/22, 4. 62, cT. 6.0BO pelerne NpeacTapiba jeilaH KOPEKTUBHU
MexaHn3aM nmajyhu y BHIy MCKycTBa ca JiokainHux u3dopa 2020. rogune. Haume, Ha TUM
n3bopuma, y I'paznckoj ommrnan Lpeenn Kper y Humry, Vjenumena cespauka crpanka n Cpricka
paanKaiHa cTpaHka ocBojuie ¢y 3,50%, oxHocHo 3,17% rinacosa, anu cy 300T H300pHOT KOJTNYHUKA
ocrane 6e3 mannara. M3Bop: http://gocrvenikrst.rs/fajlovi/dokumenta/opstinska%20izborna%20
a/%d0%97%d0%b0%d0%bf%d0%b8%d 1%81%d0%bd%d0%b8%d0%ba%20%d0%be%20
%d1%80%d0%b0%d0%b4%d 1%83%20%d0%9¢%d0%98%d0%9a.pdf, 25. 2. 2022.
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JaHa o0jaBJbHBama pelliekha O J0/IeIN MaH1aTa, YMECTO Y poKy o 15 nana
o1 1aHa 00jaBJbUBaba pesyirara.>

6. SAILITUTA M350PHOI" ITPABA

3amtuTa n300pHOT TpaBa MOXKE CE€ OIPETUTH Kao 3aKOHOM YTBpheH
MOCTYMAaK y KOMe HaJJIS)KHH JIPYKaBHU OPTaHM PElIaBajy CopoBe HAcTaJle y
TOKY WJTH y Be3u ca n30opuma.*> Cama 3amtuta u300pHOT IpaBa y 3aBUCHOCTH
071 BpEMEHCKOT TPEHYTKa MOKe OMTH Tpojaka: 1) oHa Koja ce mpy»,a TOKOM
M300pHOT TIOCTYTIKA; 2) 3alITUTa HEMOCPETHO HAKOH OKOHYamha H300PHOT
noctynka u 3) 3amrura y mehyusooprom nepuoay.* [IpaBHa cpencrsa 3a
3amTUTY U300PHOT TpaBa Ha JIOKATHUM H300prMa jecy IPUTOBOP U XKaloa.
[MomHocwitan n300pHE TUCTE MOXKE MOJHETH MIPUTOBOP MPOTUB JOHETE
OJUTYKE HIIM TIpely3eTe pajiibe, alld ¥ 300T MPOIYIITamka Ja ce OTyKa
JIOHECe, OTHOCHO pajiba nipeay3me.®’ TIpuroBopu ce Mory Kiacu(uKoBaTh
Ha: 1) mpuroBope Koju ce mogHOCe y (ha3u npurpeme n3dopa; 2) mpuroBope
KOjY ce OIHOCE Ha HEMIPaBUIIHOCTH Ha OMPAauyKUM MECTHMA U 3) IPUTOBOpE
KOjH C€ OHOCE Ha MOCTH300pPHY aKTUBHOCT H300pHe KomucwHje.*

Jla 61 nu300pHa KOMHUCH]ja MOTJIa Jia TOCTYTIa M0 TIPUTOBOPY, OH MOpa
Outu OraroBpeMeH M pa3yMJbUB. POK 3a TIOJHOIICHE MPUTOBOPa U3HOCH
72 vaca oj 00jaBJbMBamka OJUIYKE WM MPEAY3UMama Pajiibe, OJHOCHO Y
POKy o071 72 9aca o UCTeKa poka y KoMe je Tpedaio fa Oyjie JToHeTa OfTyKa
WK IIpejy3eTa pajma. [1o paHujem pelemny, poK 3a IPUTOBOP U3HOCHO je
24 4aca ox aHa KaJia je JOHeTa OJuTyKa, OJJHOCHO M3BPIIEHA pajlha WIN
YUUILECH TPOITYCT M Taj KpaTak POK HEPETKO je JOBOAHO 10 oA0alrBama
*aioe 300r HebIaroBpeMeHoCTH. >

[IpuroBop Mopa Hapo4HTO Aa caapku: 1) O3HaUEHE J1a ce€ IPUTOBOP
TOTHOCH M300pHOj KoMucHju; 2) ume, rpesnme, JMBI, mecto u aapecy

3 3JIU, Cyscoenu enachuk PC, Op. 14/22, uin. 67.

Jejan Munenkosuh, ,,JIpoGnemu ynpaBHO-IIPOLECHE 3alITUTE U300PHOT NpaBa y TOKY Tpajarba
nzbopHor nocrynka y Penyonuuu Cpouju®, Cpncka nonumuyxa mucao, MIHCTUTYT 3a MONIUTUYKE
crynuje, beorpan, 1/2014, ctp. 96.

Jejan Byueruh, ,,ucTaniuona 3amrira n300pHOr IpaBa — [0 MPUTOBOPY CTPAHKE HIIH IO
CIy)KO€HO] y>)KHOCTH?®, y 300pHUKY: 3awmuma HYOCKUX U MArUHCKUX NPA6A )y e8PONCKOM
npagrom npocmopy (npupeano: Hpeapar Jumurpujesuh), [lpasuu dakyarer, Hum, 2013, ctp.
345.

ITo panujeM peley IPUroBop H300PHOj KOMHCH]HU JIOKAJIHE CaMOyIIpaBe MOrao ce U3jaBUTH 300T
HENPaBUIHOCTH Y MOCTYIKY KaH/MI0Bakba, cripoBolersa, yTBph1Bama 1 00jaBibuBarba pe3yirara
u3bopa. Bua. Maja Hactuh, Ilpasnu npunyunu uzéopnoe cucmema, Hae. neio, crp. 191.

3 Hcro.

Jlejan Byuernh, ,,AHanm3a yrpaBHO-Cy/ICKe 3alITHTE H30OPHOT IpaBa MPYKEHE TOBOJIOM JIOKAITHAX
n3oopa 2016. ronune”, y 300pHEKY: Vexnahusare npasa Cpbuje ca npasom EY (npupenno: Topan
O6panosuh), [Tpasan pakynrer, Hum, 2020, ctp. 97.
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npeOuBanuiiTa, 6poj TenedoHa U aapecy 3a MpUjeM EICKTPOHCKE MOIITe
MTOJTHOCHOIIAa TIPUTOBOPA aKO j€ TOJHOCHIIAIl TPUTOBOpa (hU3UUKO JHIIe; 3)
Ha3UB U CEJIUILITE NOJHOCUOLA MPUTOBOpa U UMe, pesume, JMBI, mecro
1 agpecy npebuBanumTa, 0poj TenedoHa u aapecy 3a IprjeM eJIeKTPOHCKE
TOIIITE JIUIIA KOje je OBJammheHo J1a 3acTyma MOJHOCHOIA MPUTOBOPa aKo
j€ TIOIHOCHITAIl TIPUTOBOpA MIPABHO JUIlE; 4) HA3WB MpOTIIAIeHe H300pHe
JUCTe, HAa3UB MOJHOCHOLA MTpOIIallieHe W300pHE JIUCTE U UME, IPE3UMe,
JMBT, mecto u anpecy npeduBanuiTa, 0poj TenedoHa u agpecy 3a IpHjeM
€JICKTPOHCKE TIOIITE JIMIIA KOje je oBnamheHo J1a 3acTyma MOJIHOCHUOIa
npomiamieHe u300pHEe JUCTe, aKo MPUTOBOP MOIHOCU MOIHOCHIIAIL
IporiamieHe n300pHe JIMCTE; 5) MOTIHC MOJHOCHUOLIA IPUTOBOPA; 6) TIPEIMET
MPUTOBOPA, & HAPOYUTO TaYaH HA3HMB OJUTYKE Y3 O3HAUCHE JIOHOCHOIIA,
JlaTyMa JIOHOIIICHa U OpOoja O] KOjUM je 3aBe/ICHA OJITyKa aKo Ce IIPUTOBOPOM
ocropaBa OJUTyKa, OJHOCHO TauyaH OIKC Pajibe Y3 Ha3HAYCHE KO je U Kajaa
Ty pajmy NPEeay3e0 aKo ce MPUTOBOPOM OCIIOpaBa pajma y H300pHOM
MOCTYTIKY; 7) YMI-EHHIIC Ha KOjUMa C€ 3aCHHUBA MPHUroBop; 8) mokase.*’
N36opHa koMHucHja O IPUTOBOPY OUIyUyje Y POKY oA 72 yaca U MOXKe
MIPUTOBOP ON0AIMTH, OAOUTH WM ycBOjUTH. 110 paHMjeM 3akoHY, POK 3a
OJUTYYHBaE 110 IIPUTOBOPY, U3HOCHO je 48 yacoBa oj1 ipujeMa IIPUroBopa.
Yxonnko n300pHa KOMHCHja YCBOjU MIPUTOBOP, OHJA MOHUIITABA OUTYKY,
OZIHOCHO paJiiby MPOTHB KOje je MPUTOBOP MOIHET.

[IpoTtus pemiema n300pHE KOMHCH]j€ KOJUM je of0aueH Miu oA0ujeH
MIPUTOBOP, MOJHOCHIIAL] TPUTOBOPA MOXKE TOJHETH kajly BUILIEM Cymy
Ha YWjeM ce TIOJIPYYjy Haja3M CEAUNITE CKYIIITHHE y POKY o1 72 yaca of
00jaBJbMBaba TOT pelliekha Ha BeO-npe3eHTanuju.*! Bumm cyn outydyje mno
KaJIOu y poKy of1 72 daca of prjeMa xKajroe Kojy My JI0CTaBJba H300pHA
komucHja. [To panujeM 3akoHy, xajida ce n3jaBJbuBalia HEMOCPESTHO YIIPAaBHOM
CYIY, Y POKy 011 24 "4aca HaKOH JOCTaBJbarba OIUTyKe 10 mpurosopy.* Kako
Cy M300pHHU CIIOPOBHM Ha TpaHUIM u3Mely npaBa U TOJNUTHKE, KO HBHUX je

40 3JIU, Cayorcbenu enacnux PC, 6p. 14/22, un. 81.

31U, Cryorcoenu enacnux PC, 6p. 14/22, un. 85 cr. 1. U oBze ce Memwa HaJUISKHOCT Cy/a, a
TaKo yMecTo YIPaBHOT CyJa, cajia OjuTyyyje Ha uIexxHu Buim cyi. Tpeba ucrahu na ce 3ajpxkasa
HaJUICKHOCT 32 OJUTYYHBambE YIIPABHOT Cy/ia MO %ai0H NPOTHB pelliera H300pHE KOMUCH]E IOHETUM
110 TIPUTOBOPHMA Yy CIIpOBOherby JTOKaIHUX n360pa Koju Oy/ty OfipKaHH y POKY OJI TOJIMHY JIaHa O]
crynama Ha cHary 3JIU (wr. 97 ct. 1). Takohe, y poky o1 ronuHy aaHa of cTynama Ha cHary 3JI1,
ViipaBHH cyJ1 3a/ipKaBa HaJUIGKHOCT Jia OJUTydyje 110 ofpeheHnM Bpctama xajiou 1 To: 1o Kanon
Ha OJUIYKY O MIMEHOBAkbY WIAHOBA U 3aMEHHKA YJIaHOBAa N300pHE KOMHCH)E y CTATHOM CacTaBy;
110 JKaJION MPOTHUB OJUTYKE JOHETE Y Be3H ca MoTBphuBameM MaHjaTa 0J00PHHMKA; 110 Kajaou Ha
OJUTYKY KOjOM je KOHCTAaTOBaHO JIa je IPeCcTa0 MaH/aT 0{00PHMKA; Ka0 U 110 XkaJiou 300r Tora Ito
HHje JIOHeTa OJUTYKa O IIPECTaHKy MaH/ara oJ00pHHKa.

Jlejan Byuetuh, Jlejan Munenkosuh, ,,.3amnra n360pHOT 11paBa y yIpaBHOM CIIOPY*, Y 300pHHKY:
Karxo, xoza u 3auimo cmo 6upanu (npupemwm: Mutan JoBanosuh u lyman Byaunhesuh), Ciy:x6eHu
mIacHUK ¥ MHCTHTYT 3a nonuTHuke ctyauje, beorpax 2020, ctp. 1039.
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BPJIO Ba)KHAa BPEMEHCKA KOMIIOHEHTA y pellaBamy, IITO 3HAYM A3 OU MX
Tpebasto pemasary y mTo kKpahem poxy, Hapo4nTo Kaja je OCIIOpeH N300pHU
pesynrar.* OBo je joI jemaH apryMeHT KOjH He /e y MPHUJIOT MPOMEHU
HaJUIe)KHOCTH, jep je MUTame KONMUKo he edukacHu OWTH BUIIH CyHOBH,
YHja je MpuMapHa HaJUIC)KHOCT PEIIaBambe 3HATHO CIOKCHUJUX KPUBUUHHUX
u Tpah)aHCKUX CTBApH.

Kan Bumm cyn Halhe ga mpBocTeneHy OmyKy Tpeba MOHHIITHTH,
OH MOYK€ MEPUTOPHO OJITYYUTH IO MPUTOBOPY aKO MPHUPOJA CTBAPH TO
JI03BOJbAaBa M aKO YTBPH)CHO YMIEHUYHO CTambe MpyXkKa MOy3JaH OCHOB.
OJtyka BUILIET CyJ/ia IO JKaJIOH je MPaBOCHAYKHA U MTPOTHB e Ce HE MOTY
W3jaBUTH HU BaHpeJHA MpaBHA CPeJCTBa NpeABHl)eHa 3aKOHOM KOJUM Ce
ypehyje ynpaBuu crop.** Kama BUIIN Cy/ MOHUIITH OUTYKY W Paliby,
n300pHA KOMHCH]A je Iy)KHA J1a, Y POKY O] ISCET JlaHa OJ1 IIpUjeMa OJIITyKe
BHIIIET CY/Ia O IOHUINTEHhA OJIIIYKE, OJHOCHO pajiibe, JoHece oroBapajyhy
OJUTYKY, OJJHOCHO IIpely3Me ojroBapajyhy paumy.

7. 3AKJbYUAK

[IpBu yTHCak M300pHHUX MpOMEHA jecTe TPEHYTaK y KoMe Cy ce
necuite. [lpyrum pedrMa, peoBiIagaBa YNmHEHHLA J1a Cy N300pHH 3aKOHH
YCBOjEHH JIBa Mecella Ipe ojpKaBama n300opa, To ,,KBapu ™ U OHE IIPOMEHE
Koje cy mo3utuBHE. Takolhe, yTucak je u 1a cy 1ojeinHe HOBUHE YBEICHE
HCKYCTBOM ca MPETXOTHHUX U300pa, oapkanux 2020. ronuHe, ¢ 003upom 1a
3JIU canpsxu ogpenly o JonesbuBamby MaHAaTa JINCTH Koja Tpehe 1eHsyc,
a 10 MPUHLUITY W300pPHOT KOJMYHKMKA HE J00Hje HUjelaH MaHJart, IITo je
6no cirydaj Ha m36opuma 2020. ronuHe.

Onpende 3J11 koje uckIby4yjy yciioBe y Buay TpehrHe KaHauara Ha
JIUCTH O YKYITHOT Opoja og00opHUKa Koju ce OMpa 3a Mporvamenhe JIMCTE,
OIHOCHO JiBe TpehuHe KaHaAnaaTa 3a NpeJCcTaBHUKa y MPOLINPEHOM CacTaBy
oprasa 3a cripoBoleme n300pa, MPeCTaBIbajy HAMpeIaK y OJJHOCY Ha paHHje
peuiewe. Takohe, onpende koje Mermajy Opoj HEOIXOHUX TOTIHCA MOTY
WMaTH U A00py | Jomry cTpaHy. Ykonmko Beh Hema ycioBa aa n3bopHa
JIUCTA 32 KaHJUAATYpy UMa HajMame TpehrHy KaHauaara, Moxa je 0osbe
OmITI0 3apKaTH CTapo pelermke 1Mo KojeM je Tpedamo 30 mornuca Oupada
M0 KaHJIUATy, jep HOBO pelICHe JOHEKIIe 0TeXaBa KaHAUAATYPY MambuM
cTpaHKaMa y BehuM jennHUIIaMa JIOKaJIHe caMoyTpase, nMajyhu y Bumy na

Maja Hacruh, ,,JI360pH1 cLIOPOBH - HHCTUTYIIMOHAIHI MEXaHIMH 3 petuaBarbe™, [Ipasni scusom,
Vapyxewe npasuuka Cpouje, 12/2015, Tom IV, ctp. 582-583.

BanpenHa npaBHa CpeCTBa y YIPaBHOM CIIOPY Cy 3aXTEB 3a MPEHCITUTHBAMBE CYJICKE OMITYKE U
IPEeUIOT 3a MOHaBJbame noctynka. Bun. Ilpexpar Anmutpujesuh, Vnpasuo npaso, Menusecr,
Hum, 2019, ctp. 417-419.

161



APXUB, 3/2022 - Cmeghan MUIIN'H — Koje npomene Ham OOHOCU HOBU...
(cmp. 149-165)

he uM OuTH OTPEOHO BHIIIE MOTITHCA TOAPIIIKE.

Anu ocTaje HejacHO 300T Wera ce J03BOJbaBa Ja jelaH Oupad,
TEXHUYKH, MOJKE CBOJUM TOTIIMCOM ITOJIpKaTH BUILE JucTa. To ce mpasnaa
THME J1a y HeKUM jeJUHHUIIaMa JIOKAJIHEe CaMOoyIpaBe MMa Majio Oupada u 1a
HEKe JINCTE He MOTY IIPUKYIIHUTH JI0BOJbaH Opoj moTnuca. Y ToM ciydajy ou
MOXJ1a 00Jb€ pelene OMIT0 3aKOHOM TPEIBHISTH MaKCUMalIaH Opoj IMoTIHca
KOjH jeTHa JIMCTa MOYKE CaKyITUTH.

ITo ce momeHa 3amTuTe H30OPHOT IpaBa THYE, Ty A0JIa3H J0 BEJINKE
MIPOMEHE y BHJly MPOMEHE HAJIEKHOCTH 32 OJUTYUYHBambe 10 KajloH, ca
VYrpaBHOT cyla Ha MECHO HaJUIe)XHH BHUIIN cyld. OBO pemieme je jako
JIUCKYTAaOWITHO M YTHCAK je Jia MPeJICTaBJba KOPaK yHa3aja ¢ 003UpoM Jia
je YmpaBuu cyn Beh neceTtak rofpHa peniaBao H300pHE CIIOpPOBE U Ja ce
CTICLM]aJIM30Ba0 Y TOME. YKOJIHKO je 10 MPOMEHE HaJIe)KHOCTH JIOILIO 300T
npeontepeheHocTH YIIpaBHOT cyzia y TOKy n300pa, MOXKIa ce 00Jbe peliermhe
Moo Hah¥ y OCHUBaWbY HOBHX OJieJbeihba YIIPABHOI Cyla. YTHCAK je Jia
MOCTYTamke BUIINX CyJ0Ba Hehe OuTH eprkacHO ¢ 003MPOM Ha KpaTke pOKOBE
KOjU Cy TIPOTMCAHM KOJI peliaBama U300pHHUX CIOPOBa, alu U umajyhu y
BHTy J1a Cy/IFj€ BHUIINX CyA0Ba MPUMapHO pelliaBajy KpuBUYHE U rpaljaHcke
CTBapH y IPBOM H JIPYTOM CTEIIEHY KOje Cy IO CBOjOj PUPOJIH CIOKEHHU]E.
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Stefan Mili¢

WHICH CHANGES BRINGS THE NEW LAW ON
LOCAL ELECTIONS?

Resume

In February 2022, a new Law on Local Elections was adopted. Although
parliamentary elections are more important for legal and political life, the importance
of local elections for the functioning of local self-government units should not be
neglected either. For this reason, the author decided to analyze the new solutions
that were introduced, comparing them with the solutions in the “old” law on local
elections. The main change is the introduction of the jurisdiction of the higher
courts to decide on appeals against the decisions of election commissions, instead
of the Administrative Court, which previously had jurisdiction. This solution seems
to be worse, given the nature of the higher courts and the Administrative Court.
Namely, since its establishment in 2010, the Administrative Court has specialized in
resolving electoral disputes, while higher courts primarily resolve criminal and civil
matters, which by their nature are more complex than electoral disputes. Therefore,
there is a doubt that the higher courts will be able to effectively resolve election
disputes within the rather short deadlines prescribed for their resolution. Other
changes exist in the parts of the law that refer to: bodies for the implementation
of elections; irregularities in the records of the work of the electoral commissions,
the submission of the election lists and the allocation of mandates. The number of
election commission members now depends on the number of registered voters in
the local self-government unit. The electoral committee in permanent composition
now has got a president, a deputy president, two members and two deputy members.
Regarding the submission of the electoral list, the number of required signatures
of support no longer depends on the number of candidates, but on the number of
registered voters in the local self-government unit. The new law divides irregularities
in the records of work of the electoral committee into light and serious errors.
Depending on the type of error, the consequences can be different. More detailed
explanations of these consequences can be found in the paper. In the conclusion
of the paper, the impressions presented in it are summarized, with comments on
which solutions could possibly be better.

Keywords: local elections, protection of electoral right, election commission,
electoral committee, objection, change in the electoral law, election list.

Pan je mpumiben 09.08.2022. rogune, a npuxsahen Ha cacranky Pemaxuuje 10.11.2022. ronuue.
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YIIVTCTBO 3A AYTOPE

Penakuuja yaconuca ,,Apxue 3a npasne u opyuimeene nayke
NpuXBaTa pajioBe Koju cy ypehenu Ha cienehun HauuH.

PanoBu xoju Hucy yckiialhenu ca natum ynyrersuma nehe ourn
pa3MaTpaHu 3a 00jaB/bUBaK-€ Y YACOIIUCY.

3a nucame pasa KopucTuty hupuianyno nucmo.

Tekct nucaru y poury Times New Roman, Benuunna ¢onta 12, ca
YBYUYEHUM nacycuma u npopenom 1,5 u maprunama Normal 2,5 cm.

Ooum paga He cme OutHn Behu o1 36.000 kapakTepa ca pasmakoM
(mpunukoM mpoBepe Opoja kapakrepa kopuctutu: Review/Word Count/
Character (with spaces) — akruBuparu onumjy Include textboxes, footnotes
and endnotes.

Hme u npe3ume ayTopa ce Muile HA CPEAMHU, MAIUM CIIOBUMA —
Bold wn Italic (onT 12).

A¢punujanuja ce nuiie UCHoj UMEHa ayTopa Ha CPEAUHU, MATUM
cnoBuma — [talic (hoHT 12). YKonuKko je ayTop 3amociieH Ha (axynrTery,
HAaKOH HaBoljewa (pakynaTeTa, HABOAM C€ M YHUBEp3UTeT (HNp. /IpasHu
Gaxynmem, Ynusepzumem y beoepady). YKOIUKO je ayTop 3arocieH Ha
WHCTUTYTY, HABOJIU CE M IPaJl y KOME C€ MHCTUTYT Hanasu (Hup. Mucmumym
3a nonumuyke cnyouje, beoepad).

HacJioB ce nuiie Ha CpeIMHU, BETUKUM ciioBuMa — Bold (GpoHT 14).
dycHoTa 1mopes HaclioBa CITy)KH 32 HaBOl)ewe Ha3uBa U Opoja MpojeKra y
OKBHPY KOT4a je YJlaHaK HaIHCaH.

Caskerak ce IUIIEC UCIOJ HACJIOBAa HA CPEAMHU MMM CIOBHMA
BenuurHa QoHTta 12. Mcnoa Tora nuie ce TeKCT CakeTka y 00uMYy O]
100 mo 250 peun — dont 12, Justify. Caxerak caapKu MPeIMET aHAIIN3E,
IWJb paja, KopUInheHe TeOpHjCKO-METOAOJIOIIKE MPUCTYIIE, Pe3yiTare u
3aKJbyUKe paja.

KibyuHe peun ce MUIIy HCIOJ TEKCTa CaXXETKa MaJMM CIOBHMA
(donT 12), 1 onBajajy 3ape3om. HaBomu ce on 5 10 10 KJbydHUX peyH.

IMoxHac0BH ce MUIITY Ha CPEANHU, BETUKUM cloBUMa — Bold (poHT
12) 1 HyMepHIlly c€ aparcKuM OpojeBUMa. YKOJIUKO TOJHACIOB CapiKU
BHIIIE TIEJTNHA, OHE CE Takol)e 03HayaBajy aparckuM OpojeBuma, u 1o: 1.1.
— MajuM oOMYHUM cioBuMa Bold (pont 12).

167



Hauwnn uurupama:

®ycHoTe y (hopMH HATIOMEHA Ce /1ajy Ha JIHY CTPaHe y K0joj ce HaJa3u
KOMEHTapHCaHH €0 TeKCTa WiK HaBoleHe nmuteparype. PycHoTe yHOCHTH
KOMaH/IoM [nsert — Reference — Footnote. ®ycHote ce numty y douty Times
New Roman, Beaimunna cioBa 10. dycHore Tpeba NopaBHATH 110 JIEBOj U
JIECHOj MapTHUHH, OJJHOCHO m3abparu ormujy Justify.

IIpunukoM HaBol)ema (pycHOTA PYyKOBOAUTH ce ciaeAehum ymyr-
CTBUMA:

° IPUJINKOM HaBohewa momnozpaguje/krwuze gycHnora mopa
cajp:KaTu:

— Mme u npe3ume ayTopa, HACIOB paja Kyp3uBoM ([talic), Ha3uB
n3IaBada, MecTo, TOMUHY U3ama U Opoj cTpaHe.

— Ilpumep: Jlparan Crojanosuh, Yemasno cyocmeo, Ceen, Hu,
2017, ctp. 104.

— YKOJIMKO H31albe HMa BHUIIIE 01 BA ayTOpa/ypeIHnKa HABOAU
ce UMe U Mpe3uMe NMPBOI ayTopa/ypelHHKa y3 JodaBame ckpahenuie
(et al.) Italic.

° NIpUJIMKOM HaBolewa uranaka uz uaconuca:

— Hme n mpe3nuMe ayTopa, Ha3uB YJIaHKa MO HaBOAHHIIMMA, HA3UB
yacomnuca Kyp3uBoM (/falic), Ha3uB n3aaBada, MECTO N3/aBamba, Opoj, TOIUHA
u3NIaKewa u Opoj cTpaHe.

— Ipumep: Bragan [letpos, ,,Y moTpasu 3a ycTaBHOM cTaOHITHOIINY
y Penyonmuuu Cpouju‘, Ipasnu scusom, Ynpyxkeme npaBauka CpoOuje,
beorpam, 6p. 12/2017, Tom 1V, cTp. 592.

° NIPWJINKOM HaBolema 300pHuKa padosa/noznaeva u3 Kruze:

— MMe u npe3umMe ayTopa, Ha3WMB paja oA HABOJHUIMMA, HA3UB
300pHUKa/ToTIaBJka Kyp3uBoM ([falic), nMeHa 1 mpesnMeHa npupehnpada
300pHUKA y 3arpajiy, Ha3MB U3/1aBaya, MECTO U3Jlakha, TOJMHA H3/lamka, Opoj
CTpaHe.

— [pumep: Kocra Yasoiku, ,,YcTaB Kao CPeJCTBO aruTaluje u
nponaranjie‘‘, y 300pHUKY: /[éa 6éexa cpncke ycmagnocmu (TIPUPSIHIIH:
Anexcannap @upa, Parko Mapkosuh), Cpricka akagemija Hayka 1 yMETHOCTH
u IlpaBHu ¢dakynrer YauBepsurera y beorpany, beorpan, 2010, ctp. 330.

° MpWINKOM HaBoljewa n3Bopa ca UHTepHeTa (He cMmejy npehu
Bute ox 10% xopumnthene nmuteparype):

— Wme u nmpe3uMe ayTopa, HAclOB YjaHKa Kyp3uBoM ([falic), myHy
WHTEPHET aJpecy U JaTyM NPUCTYTIA.

— IMpumep: Karen Devine, Stretching the IR theoretical spectrum of
debate on Irish neutrality: arguments and evidence in favor of a critical
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social constructivist framework of understanding, Internet, http://doras.dcu.
1e/609/1/int_pol sci 29 4 2008.pdf, 05/03/2018.

* npujauKoM HaBolemwa apxuecke zpale:

— MOpa Ja caAp K Ha3WB MHCTUTYIIHje Y K0joj ce rpaha dyBa, pon,
(dacuukiy (YKOJIHKO UMa), Ha3UB JOKYMEHTa (aKO HeMa Ha3HBa JOKYMEHTa
ozapelyje ce Tako 1a OAroBOpH Ha MUTama: Ko? koMe? mTa?), MECTO, JaTyM.

— IMpumep: Apxus Cpouje, MU, K-T, ¢ 2, p93/1894, N3Bemraj
MuHucTapcTBa MHOCTpPaHUX Jiea O MOCTaBJbey KOoH3yna, beorpan, 19.
anpu 1888.

° IPUJIMKOM HaBolewa nponuca/3akona:

— IlynuM Ha3MBOM Mpomnuca/3akoHa, Kyp3uBOM TJIACHIIO y KOME je
poruc 00jaBJbeH, OpOj U TOMHA 00jaBIbUBAKA.

— IMpumep: 3akon o cynujama — 30C, Cuyorcoenu enacnux PC, Op.
116/2008, 58/2009 - omnyka YC, 104/2009, 101/2010, 8/2012 - ommyka
YC, 121/2012, 124/2012 - omiyka YC, 101/2013, 111/2014 - oanyka YC,
117/2014, 40/2015, 63/2015 - onnyka YC, 106/2015, 63/2016 - omtyxa YC
u 47/2017).

° NpuJnKoM HaBohewa nyonukayuja y Hosunama:

— Mme u npe3ume ayTopa, Ha3UB WIAHKA 110 HABOJHULIMMA, HAa3UB
HOBHHE KYP3HBOM, AaTyM 00jaBJbHBambHa

— IIpumep: Crnobonan Kipakuh, ,YepumiioB par 3Be3qa MpoTHB
Xutnepa®, [Hornumuxa, 21. 12. 2004.

Koa noHoB/beHOT IMTHPaKa HCTOT H3BOPA Y3aCTONHO HA HCTOj
CTPaHU KOPUCTUTH:

— Hcro, 6poj cTpane

— Ilpumep: [dparan CrojanoBuh, Ycmasno cyocmeo, Ceen, Huu,
2017, ctp. 104. Ucro, cTp. 105.

Koa nmoHoB/beHOr HUTHpPaKa MCTOI H3BOPA YKOJIHUKO HUje
Y3aCTONHO U HA UCTOj CTPAHH KOPUCTHUTH:

— Nme, npe3ume ayTopa, Ha3UB U3BOPA, HAB.JIENI0, OPOj CTpaHe.

— Ilpumep: Jparan Crojanosuh, Yemasno cyocmeo, Cen, Humi,
2017, ctp. 104.

Hparan CrojanoBuh, Ycmasro cyocmeo, HaB. aemno, cTp. 104.

Kon ynoca Tatena u rpagpukoHa KOPpUCTUTH:

Wznan tabene/rpadmkona neatpupano nuire ce Tadena/l padukoH,
penHu O0poj, Ha3uB Tabese, BenuuuHa (gouTa 10.

Hcnoxn tabene/rpadpukona nume ce M3Bop: HaBeCTH W3BOP IO
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MpaBWIKMa HUTHpamka 3a PycHoTe, BeaunyrHa GonTa 10.

3a ,,BuM BUIIE“ KOPUCTH ce ckpahenunua ,,Bun.“, a 3a ,,Ynopenu*
ckpahenuna ,,Ynop.“.

JluTeparypa ce HaBOAM HA MCTH HAYWH Kao U y (pycHOTama, ¢ TUM
LITO C€ MPBO HABOJM Mpe3uMe, I1a UMe ayTopa. ¥ cJydajy Kajaa mocToju
BHUIIIEe ayTOPa KOju cy Y pycHoTaMa o3HaueHU ckpahenuunom ef al., y
JIUTEePATypH ce HABOAM MYHO MMe U Npe3nuMe CBUX ayTopa.

Jlureparypa je mopehana mo a30y4HOM pey 3a M3BOpe Ha hupriInIHOM
MUCMY, KOjU ce TIPBM HaBOJIE, a 3aTHM 10 a0eleIHOM Peay 3a U3BOpE Ha
snatuHUIM. OJABOjeHo ce HAaBOAM NMonuc KopumheHuX NpaBHUX U3BOpa
(ITox HacnoBoMm IlpaBHM M3BOPH, Y OKBHPY KOjUX ce MOXKe U3ABOjUTH
noce0HO cyIcKa Mpakca) U ONUC U3B0pa KopulheHnx ca MHTepHeTa
(M3BOpH ca MHTepHeTA).

3a uiaHke U3 Yacomnca, 300pHUKA Kao W 3a TOIVIaBJha Y KbUTraMa
OTPEOHO je HABECTH O] KOje J0 KOje CTpPaHe je WiaHaK WIIU MOINaBJbe Y
300pHUKY/KEU3H.

Jluteparypa cajp:XKM caMo0 HM3BOpe KOjU CY HaBeACHH Yy
(pycHorama.

Haxkon nureparype, TaTHHUYHUM THCMOM HaBECTH MMe M Mpe3uMe
aytopa Ha cperuHu — Bold (dboHT 12), mcnos Tora HacloB pajia Ha EHITIECKOM
BeIUKUM clioBuMa — Bold (pouT 14).

Pe3ume (Resume) ce muiie Ha CpeauHU, MaJIUM CIOBUMa — Bold
(ponT 12). Mcnion Tora mnuiie ce TEKCT pe3uMea Ha CHIVIECKOM je3UKy Y
obumy mo 1/10 myxxuHe unanka. PesnMe caapxu pesynrare u 3aKJbydke
HCTpaXXHBamba J0 KOJHX je ayTop AOIIA0 y CBOM paay M TO 3HATHO IIUpE
HETO y CAXKETKY.

Kibyune peun (Keywords) ce nuiry manum cinosuma (ponr 12) u
0]1Bajajy 3ape30M.

PanoBu koju ce mpesajy 3a 00jaBJbUBaKkE MOPAjy Jia Ce 3aCHHUBAjY
Ha HOBHW]O] JIUTEpaTypH, MOCEOHO Ha U3BOPHUMA, Tj. PaJOBHUMa KOjH CY
00jaBJbEHHU Y HAyYHUM YaCOMKUCHUMA MPABHE U MOJUTHKOJIOIIKE TEMaTHKE.

AyTtopu cy y o0aBe3u a NPWJIMKOM Clama pagoBa IOCTaBe U
M3jaBy O ayTOPCTBY, Tj. Jla Taj paj HUje paHuje 00jaBJbUBaH, TC Ja OH HU]jC
ayTOIUTarfjar Win TUTartjar.

PanoBu ca ayTopckoM M3jaBOM IIajby CE Ha aapecy:

arhiv@ips.ac.ts.
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VIIVTCTBA 3A PELIEH3EHTE

Vrora perieH3eHara je 1a JOIMPHHOCE OUyBalby BUCOKOT KBAJIUTETA
Hamer yaconuca. PerieHsuje cy aHoHuMHe y 00a cMepa. Pok 3a perjensupame
je cemam maHa oj mpujema pazaa. Caapikaj peleH3uje je oBepJbUB, Te Ce
HE CME€ OTKPHMBATH 0CO0aMa KOje HUCY Y YPEIHUIITBY YaCOMUca. YKOIUKO
PELIeH3eHT y OMJI0 KOM TPEHYTKY CXBaTH Jla MOCTOjU OWMJIO KOjH BUJ
KOH(ITMKTa WHTEpEeca y BE3H ca pajioM Koju Tpebda j1a pereH3upa noTpedHo
j€ J1a 0 ToMe IIITO Ipe 00aBecTH peAakiujy. [Ipumukom perieHsuje pykomuca,
peleH3eHT Tpeba Ja MOMyH! PEIeH3CHTCKH JIUCT Y TIPUIIOTY.

Hwme, npe3umMe U 3Bambe ayTopa TEKCTa:

Haszus pana:

AKTYEJIHOCT, IpYIITBEHN U HAy4YHU 3Ha4aj pazMarpaHe TeMe:

VY k0joj MepH je ayTop jaCHO Ha3HAYMO TEOPH)CKH, METOIOIONIKH
MPUCTYN Y pany:

Jla nu je paa 3acHOBaH Ha CaBPEMEHOj U PEIIEBAHTHOj JTUTEpaTypH,
MOCEOHO Y KOjOj MEpH je ayTop KOPUCTHUO HAJHOBH]jE pe3yiTaTe 00jaBJbeHE
y HAyYHHM 4YacolrcuMa U 300pHUIMMa (TT0ce0HO YacomncH U 300PHHIIN
13 00JIaCTH TpaBa U MOJUTHKOIOTH]E):

Hay4unu u ApyliTBeHH JONPUHOC paja:

OnuTa KOMEHTap O KBaJIUTETY paja:

Bamra cyrectuja ayropy 3a mo0oJblIamke KBaJUTETA pajia, ako je
MoTpedHO:

Monmmo Bac na ogabepere jeqHy o mpenopyka 3a KaTeropHu3almjy
pana:

OpUTHHAIHU HAYYHU Pajl

IIpernennu pan

HaydHna kpuTHKa, MOJIEMHKA U OCBPTH.

Monumo Bac na ogabepete jeiHy o1 Mpernopyka o myOJuKOBamY
OBOT paja:

O06jaButu 06€3 U3MEeHA

O6jaBuTH y3 Malie H3MEHE

Haxkon kopeknuje, paja nociaaTti Ha HOBH KPYT peLieH3Hje

Onourtn

JonatHu KOMEHTapu 3a YpeJHUKa KOjHU Ce THYY ETHYKHX
(nmarujapusam, mpeBapa, UTA) WM HEeKUX JAPYTUX acrekara paja, a Koju
he ypenHuky nmomohu y TOHOIICHY KOHAYHE OJIITYKE O J1aJbeM CTaTycy paja.
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